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BEFORE THE NATIONAL GREEN TRIBUNAL 

WESTERN ZONE BENCH, PUNE 

ORIGINAL APPLICATION NO. 18/2021 

Mr. Sanjay Bhimashankar Thobde ...Applicant 

V/s 

The Chairman and Director, 

Shree Siddheshwar Sahakari Sakhar Karkhana Ltd 

And others. ...Respondents 

AFFIDAVIT IN REPLY ON BEHALF OF 

Respondent No. 3 Solapur Municipal Corporation 

I Soata...Cua Quam: A\Ku\ wast Age: A\ yeas, 
we 

working as, ADEA ak eer C8mc) Solapur, 
Ww te 

Respondent No. 3 hereinabove, do hereby state on solemn 

affirmation as under; 
n~ 

  

Roof en I say that I am. ania, Cougar. Solapur, and 
AlKu\w ay: 

am aware of the facts of the case personally as well as on 

the bases of record, hence in a position to depose the same 

on oath. I have perused the Original Application filed by 

the applicant and I am filing the present Affidavit. 

1. I say that the village Kumthe where the Sugar Factory is 

  

| Noted and agistaved situated comes within the jurisdiction of Respondent No. 
erate: 

' Serial No. 23 BA 
[Date] 11/03R02-3 

  

    3, Solapur Municipal Corporation since 1992 due to the 

    
  

. — 
Sa 

7 x 
Kiran J. Kanale 

Notary Govt. of india 
Solapur 

(Maharashtra State} 
Page No. 

  

OK
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extension of the boundary limits of the Municipal 

Corporation and the inclusion of village Kumthe within 

the jurisdiction of Respondent No. 3, the Municipal 

Corporation. 

. [say that between 2012 and 2013, Respondent No. | took 

a decision to expand ’the sugar factory for increasing the 

crushing capacity from 5000 to 7500 TCP, expansion of 

the distillery from 20 kl per day to 50 kl per day, as well 

as for setting up 38 MegaWatt co-generation Power 

Project. It is the case of Respondent No. | that for the said 

expansion of the sugar factory and to operate the co- 

  

generation plant and the sugar factory, Respondent No. | 

was required to install a boiler of 200 TPH, which is 

interconnected with a 90-meter height RCC @nimngy> 

Therefore, on 25th December 2012, Respondent No...1 

applied for NOC to Respondent No. 3, Solapur Municipal 

Corporation, for the necessary expansions and co- 

generation projects and to undertake chimney construction 

, vide communication dated 24th January 2013. 

Respondent No. 3 issued “in-principle’ NOC to 

Respondent No. | for the said expansions as well as the 

Cel 
Kiran }sKanale 

Notary Govt. of India 

Solapur 
(Maharashtra State) 
Page No. 2 (a 
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Co-generation power project, subject to scrupulous 

compliance of all rules and Acts in relation to the 

installation of the project and obtaining all necessary 

permissions and sanctions from various Government 

authorities and the Solapur Municipal Corporation. 

Annexed herewith and marked as Exhibit-A is the copy 

of the letter dated 24/01/2013, issued by Respondent No. 

3 granting NOC to Respondent No. |. 

3. I say that Respondent No. | constructed a co-generation 

plant without taking permission of Respondent No. 3 and 

  

the said chimney had a height of 92 meters, the height of 

the chimney being beyond permissible limit. Therefore 

Respondent no. 3 had issued a notice dated 24/02/ 2014 u/s 

478 of Maharashtra Municipal Corporation Act, 1949 

calling upon Respondent no. 1 to remove the said 

Chimney within a period of 8 days. I say that Respondent 

no. | had carried out unauthorized work which was 

mentioned in the said notice dated 24/02/2014. Annexed 

herewith and marked as Exhibit-B is the copy of the 

notice issued by Respondent No. 3, dated 24/02/2014. 

Cet 
Kiran J. Kanale 

Notary Govt. of India 
Solapur 

(Maharashtra State) 
PageNo. 2%
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4. I say that after receiving the said notice dated 24/02/2014, 

on 03/03/2014 Respondent no | approached Respondent 

No. 3 and requested to grant for 90 days time for 

obtaining all necessary ‘No Objections from the Airport 

Authority of India’ and to obtain such permission the time 

granted of 8 days is insufficient. I say that considering the 

said request Respondent no 3 granted a 30 days time 

period to Respondent no 1. 

5. I say that in the meantime, in 2016-17 the Govt. of India 

issued a notification for the “Regional connectivity 

scheme”. I say that the Upper Secretary,Urban 

  

development department, State of Maharashtra, pursuant 

to this scheme vide communication dated 15/03/2017, 

directed the Collector, Solapur, to take necessary steps 

within 3 months for removal of the chimney as the same 

was causing obstruction in take off at Solapur Airport. 

Thereafter by referring to the order dated 15/03/2017 

passed by the State of Maharashtra, the Collector, Solapur 

vide letter dated 06/04/2017 had directed Respondent No. 

1 to remove the chimney within a period of one month. 

oe 
Kiran J. Kanale 

Notary Govt. of India 

Solapur 

(Maharashtra Site) 
Page No. _.-1.f.-- 
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I say that a copy of the letter, issued by the Collector, 

Solapur, dated 06/04/2017 was marked to Respondent No. 

3 with the direction that if Respondent No. | is unable to 

remove the chimney within a period of one month then 

further action should be taken by Respondent. No. 3 and 

the report should be submitted accordingly. 

Annexed herewith and marked as Exhibit-C is the copy 

of the letter by the Upper Secretary,Urban development 

department, State of Maharashtra to the Collector Solapur, 

dated 15/03/2017. Annexed herewith and marked as 

Exhibit-D is the copy of the order by the Collector, 

  

Solapur to Respondent No. | dated 06/04/2017. 

6. I say that aggrieved by the order of the Collector, Solapur. 

dated 06/04/2017, Respondent No. | filed a Writ Petition 

No. 5253/2017 on 28th April 2017 before the Hon’ble 

High. Court, Mumbai, challenging the communication 

from the Upper Secretary, Urban development 

department, State of Maharastra to the Collector, Solapur, 

dated 15/03/2017, and the Notice issued by the Collector, 

Solapur, dated 06/04/2017. The Hon’ble High Court, 

Mumbai,on dated 4/5/2017, did not grant any stay to hee) 

Kiran J. Kanale 
Notary Govt. of Inaia 

Solapur 

(Maharashtra State} 

Page No. 0 Foe

718



said orders but permitted Respondent No. | to approach 

the Airport Authority of India, New Delhi. Annexed 

herewith and marked as Exhibit-E is the copy of the order 

in Writ Petition No.5253/2017, dated 04/05/2017 

. I say that as per the direction given by Hon’ble High 

Court, Mumbai in the Writ Petition No. 5253/2017, 

Respondent No. | filed an Appeal before the Appellate 

Committee of the Airport Authority of India on 

28/07/2017, challenging the aforesaid orders. 

. I say that in the meantime, Respondent No. | failed to 

remove the said chimney within one month hence 

Respondent No. 3 proceeded on 11/08/2017 to demolish 

the said chimney along with the police protection. 

However, thousands of people gathered at the site of the 

factory premises of Respondent No. | and created a lot of 

obstructions and hurdles in the demolition of the said 

chimney. Due to this sudden situation Respondent No.3 

filed a police complaint with the MIDC police station, 

Solapur, against the people who made the situation 

critical. 

i 
Kiran J. Kanaie 

Notary Govt. of Indig 
Solapur 

(Maharashtra State) 
Page No. 
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. I say that when Respondent No. 3 proceeded to demolish 

the unauthorized work of the chimney as aforesaid, the 

Chairman and Executive Director of Respondent No. | 

gave an undertaking dated 11/08/2017 in which they 

mentioned that Respondent No. | shall make necessary 

alternate arrangements for constructing a new chimney 

within three months that is before 11/1 1/2017, that after 

complying with all the permissions and that they will see 

no obstacle or hurdle will be caused for taking off of 

aircraft at the Solapur airport. After almost more than one 

month had lapsed, no arrangements were made by 

Respondent No. | as they mentioned in their undertaking. 

Respondent No. 3 issued a reminder to Respondent No. 1. 

Respondent No. | still did not make any alternate 

arrangements at the site. 

Annexed herewith and marked as Exhibit-F is the copy of 

undertaking by Respondent No. | dated 11/08/2017. 

10.1 say that the Siddheshwar Rashtriya Sakhar Kamgar 

Union also filed a Writ Petition No.12131/2017 before the 

Hon’ble High Court on 3rd November 2017 seeking a stay 

of the communications by the Collector and Up 

Be. 
Kiran J: Kanale 

Notary Govt. of India 

Solapur 

(Maharashira State) 

Page No. ssc
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Secretary, Urban development department,, the State of 

Maharastra to pull down the chimney as the crushing 

season was round the corner in November. In the event 

the chimney was pulled down, the union employees would 

be rendered jobless without any source of income. On 

10th November 2017, the Hon’ble High Court, Mumbai in 

Writ Petition No.12131/2017 directed that no-coercive 

Steps should be taken against Respondent No. 1 . 

Annexed herewith and marked as Exhibit-G is the copy 

of the order in Writ Petition No 12131/2017, dated 

10/11/2017 

  

11.1 say that on 18/12/2017, the Airport Authority of India, 

heard Respondent No. 1’s Appeal for height clearance and 

NOC up to 553 meters AMSL(Above Mean Sea Level). 

The Airport Authority rejected the said Appeal. The 

Airport Authority observed that the Top Elevation 0° 

493.36 meters AMSL (30 m AGL, Above Ground Level ) 

could not be further increased. 

I say that being dissatisfied and aggrieved with the above 

order passed by the Airport Authority of India dated 

18/12/2017, Respondent No. | filed Writ Petition (Stampf_ +4 ‘ 

Kiran J. Kanale 

Notary Govt. of India 
Solapur 

(Maharashtra State) 
Page No. __O8 | === = 

 

721



no. 11873/2018 before the Hon’ble High Court, Mumbai, 

dated 16/04/2018. The Hon’ble High Court directed that 

all the connected Petitions viz. Writ Petition No. 

5253/2017, Writ Petition (Stamp) No. 11873/2018, and 

Writ Petition No. 12131/ 2017 filed by the Kamgar Union 

will be listed on 03/08/2018. The Writ Petition | 

No.5253/2017 and connected Petitions were dismissed by 

the Hon’ble High Court, Mumbai, on dated 06/08/2018. 

Annexed herewith and marked as Exhibit-H is the copy 

of the order in Writ Petition No.5253/2017 and connected 

  

Petitions by the Hon’ble High Court, Mumbai dated 

06/08/2018. 

12. I say that the Director General of Civil Aviation, based on 

the survey conducted by the Airport Authority of India in 

2017 observed that the Chimney’s height was 52.2 meters 

higher than the permitted limits. The Dy. Director General 

of Civil Aviation at New Delhi conducted a personal 

hearing on 31/05/2019. The Director General of Civil 

Aviation, passed an order dated 24/08/2019 directing 

Respondent No. | to reduce the height of the said 

iran J. Kanaie 

Notary Govt. of India 

Solapur 
(Maharashtra State) 

sae See
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10 

Chimney to 498.4 meters AMSL, within 60 days from the 

date of issue of the order. 

Annexed herewith and marked as Exhibit-I is the copy of 

the order passed by the Director General of Civil 

Aviation, dated 24/08/2019. 

13.1 say that being aggrieved and dissatisfied against the 

order by the Hon’ble High Court Mumbai in WP. No. 

5253/2017, dated 06/08/2018 Respondent No. 1 

approached the Supreme Court by filing a Special Leave 

Petition, SLP No. 30415/2018 dated 17/11/2018. At the 

  

same time, Siddheshwar Rashtriya Sahakar Kamgar 

Union had also filed SLP No. 30657/2018, dated 

20/11/2018, in the Hon’ble Supreme Court. The Hon’ble 

Supreme heard the above SLPs jointly and passed an 

order on 29/08/2019 thereby disposing of the Special 

| eave Petitions on the basis of the order dated 24/08/2019 

passed by Dy. Director General Civil Aviation, Govt. of 

India, since upon issuance of such order the said SLP had 

been rendered redundant. Annexed herewith and marked 

as Exhibit-J copy of the order by the Hon’ble Supreme 

Kiran 3. Kanaie 
Notary Govt. of India 

Solapur 

(Maharashtra State) 

Page No. tie 
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11 

Court in SLP 30657/2018 and SLP 30415/2018 dated 

29/08/2019. 

14.1 say that Respondent No. 3 Solapur Municipal 

Corporation cancelled the NOC issued by Respondent No. 

3 vide speaking order dated 15/01/2021. Annexed 

herewith and marked as Exhibit-k is the copy of the 

speaking order issued by Respondent No. 3 dated 

15/01/2021. 

15.1 say that the Upper Secretary, Urban Development 

Department, State of Maharashtra, vide letter dated 

  

16/11/2021 informed/directed Respondent No. 3 that after 

considering the opinion of Law and Judiciary Department, 

the Municipal Corporation should take immediate action 

to demolish the Chimney. Annexed herewith and marked 

as Exhibit-L is the copy of the letter dated 16/11/2021 

issued by the Upper Secretary, Urban Development 

Department,State of Maharashtra to Respondent No. 3 

Corporation. 

16.1 say that in pursuance of the above-said letter 

Respondent No. 3 Assistant Director, Town Planning 

Department, Solapur Municipal Corporation issued Ce" es 

Kiran J. Kanale 
Notary Govt. of India 

Solapur 
(Maharashtra State) 
Page No. _\A\___.. 
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12 

notice dated 17/11/2021 to Respondent No. 1 Sugar 

Factory thereby informing that the process of tender for 

the demolition of co-generation work Chimney has been 

completed and the work order has been issued and also the 

Corporation has received direction from the Urban 

Development Department to take immediate action for the 

demolition of the Chimney. In view thereof Respondent 

No. | Sugar Factory was informed to demolish the 

Chimney on its own within the period of 7 days after 

receipt of the notice, else thereafter Respondent No. 3, 

  

Solapur Municipal Corporation will undertake the 

demolition of the said Chimney. Annexed herewith and 

marked as Exhibit-M is a copy of the notice dated 

17/11/2021 issued by Respondent No. 3 to Respondent 

No. 1 Sugar Factory. 

17. I say that recently the Respondent No. 3 Corporation after 

following the tender process, appointed Biniyas Content 

Pvt. Ltd., vide letter dated 22/11/2021, for the demolition 

work of the co-generation Chimney of the Respondent | 

Sugar Factory. The demolition work was to start on 

24/11/2021 as per the opinion received from the Law eS 

Kiran J. Kanale 
Notary Govt. of India 

Solapur 
(Maharashtra State) 
Page No. _ }2_ sedeaeuse 
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Judiciary Department. Hereto annexed and marked exhibit 

as Exhibit-N is copy of the letter dated 22/11/2021 issued 

by the Respondent No. 3 to the Biniyas Corporation Pvt. 

Ltd. Bangalore. 

18.1 say that despite the above Respondent No. | did not 

demolish the chimney and thereafter on 25/11/2021 

Respondent No. 3 wrote a letter to Collector Solapur to 

inform that Respondent No. | had not demolished the 

Chimney. The Collector, Solapur held a meeting on 

22/11/2021 which was attended by the Deputy 

  

Commissioner of Police, Solapur, Representative of 

Maharashtra Pollution Control board, Boiler Inspector, 

Solapur City and other officers. It was decided to visit the 

site of the Sugar Factory on 23/11/2021 and accordingly it 

was done. It was found that unless and until the 

functioning of the plant of the sugar factory and related 

machineries were not being stopped, the work of 

demolition of the chimney could not be done. And 

therefore it is necessary to take the steps by convening the 

meeting of the district Disaster Management Committee. 

Annexed herewith and marked as Exhibit-O is a copy of 

Kiran J. Kanale 
Notary Govt. of India 

Solapur 
{Maharashtra State} 
PageNo. \%
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14 

the letter dated 25/11/2021 written by Respondent No. 3 

to the Collector Solapur. 

19.1 say that at the same time, Respondent No. 3 has also 

issued a similar letter to the concerned authorities 

including Deputy Director of Maharashtra Pollution 

Control Board, Solapur and others and conveyed the 

meeting dated 26/11/2021 for taking steps to demolish the 

Chimney. fs oO ye 

20.1 say that thereafter the Maharashtra Pollution Control bey : 

Board, Regional Office, Pune passed an order dated SE 

29/11/2021 in which they issued the closure direction 

u/sec. 33A of the Water (Prevention and Control of 

Pollution) Act, 1974, and u/sec 31A of the Air( Prevention 

and Control of Pollution) Act, 1981, and Hazardous and 

Other Waste (Management and Transboundary 

Movement) “ules, 2016 thereby directed Respondent No. 

1 to close down the manufacturing activities within 96 

hours, being a safe closure time period with immediate 

compliance intimation to the Board. The Board also 

directed Respondent No. 1 not to resume manufacturing 

activities till further orders from the Board. Annexe 

  

« 

Kiran J. Kanale 
Notary Govt. of India 

Solapur 

{Maharashtra State) 
Page No. _\ An... 
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15 

herewith and marked as Exhibit-P is a copy of the order 

dated 29/11/2021 passed by the Maharashtra Pollution 

Control Board, Regional Office, Pune to Respondent No. 

1 Sugar Factory. 

21.1 say that Respondent No. 1| filed a Writ Petition 

7872/2021 on* 22/11/2021 in the Hon’bie High Court 

Mumbai, challenging the speaking order dated 15/01/2021 

passed by Respondent No. 3 canceling the NOC issued by 

Respondent No. 3 City Engineer, Solapur Municipal 

Corporation and notice dated 17/11/2021 issued by 

Respondent No. 3 City Engineer, Solapur Municipal 

Corporation, directing Respondent No. | to demolish the 

said Chimney within a period of 7 days. 

22.1 say that the Hon’ble High Court jointly heard Writ 

Petition No. 7872/2021 with Writ Petition 9446/2021 and 

passed an order dated 31/05/2022 to remand the matter for 

fresh consideration by the DGCA. The Hon’ble High 

Court set aside the speaking order and the notice dated 

17/11/2021 and directed Respondent No. 3 to conduct 

fresh hearings and to pass a speaking and reasoned order. 

Kiran 5. Kanale 

Notary Govt. of india 

Solapur 

(Maharashtra State} 
Page No. _..b=2---
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Annexed herewith and marked as Exhibit-Q is the copy 

of the order of Writ Petition No.7872/2021. 

23. I say that the DGCA heard the matter and passed an order 

Ref No. C-18011/06/22 dated: 19/09/2022. The DGCA 

has set aside the previous order and has remanded the 

matter back to Joint DDG to examine the whole issue 

afresh and pass a final order afresh. Annexed herewith and 

marked as Exhibit-R is the copy of the order issued by 

DGCA Ref No. C-18011/06/22 dated 19/09/2022. 

24.1 say that this Hon’ble Tribunal passed an interim order 

  

directing Respondent No. | to stop all operations at the 

said Sugar Factory at dated 

25.1 say that Respondent No. | filed Civil Appeal No. 

9222/2022 before the Hon’ble Supreme Court on dated: 

03/01/2023 against the order passed by this Honble 

National Green Tribunal. The Hon’ble Supreme court 

partly stayed the operation of the impugned order. 

Annexed herewith and marked as Exhibit-S is the copy of 

the order by the Hon’ble Supreme Court in the Civil 

Appeal No. 9222/2022 dated 03/01/2023 

ae = Ce \, 44 Meee pee ~* 
‘Kiran J. Kanale 

"2. Notary Govt. of India 

f ‘se. Solapur 
(Maharashtra State) 
Page No. iB ewwsi 
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17 

26.1 say as per the direction of the Hon’ble High Court, 

Mumbai, in the Writ Petition 7872/2021,the Respondent 

No. 3 has conducted fresh hearing and the matter is closed 

for order. 

Hence this affidavit. 

Solemnly affirmed at Solapur 

AY 
Dated this day of .\\.. March 2023 

\IP Choudh ay 

(Advocate for Respondent No 3) 

Adv: Vonita Chouelherst 

SRY 
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Kiran J. Kanale 

Notary Govt. of India 

Solapur 

(Maharashtra State) 
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Ladda 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY 

CIVIL APPELLATE JURISDICTION 

WRIT PETITION No, 5253 of 2017 

Siddheshwar Sahakari Sakhar 

Karkhana Ltd. ..Petitioner. 

Vs 

The Collector & District Magistrate & Ors ..Respondents. 

Mr. R.S. Apte, Senior Counsel i/by 8.C.Wakankar for the 
Petitioner. 
Mr. N.C.Walimbe, A.G.P. for Respondent-State. 

Ms. Shilpa Kapil for Respondent No.3. 

Mrs. S.V.Bharucha a/with Pradeep Jetley for Respondent 

No.5. 

CORAM : V.M. KANADE & C.V.BHADANG,Jd. 

DATED: 4th May, 2017. 

PC. 

1) Heard the learned Counsel for the respective parties. 

2) The petitioner is being aggrieved by letter 

communication dated 6" April, 2017 issued by Respondent 

No.1-Collector Sholapur and order dated 15" March, 2017. By 

order dated 15" March, 2017 the Under Secretary, 

Government of Maharashtra, Mantralaya, Mumbai has 

‘informed the Collector, Sholapur that all structures beyond 

permissible limit near Sholapur Airport should be demolished. 

wz Uploadedon - 05/05/2017 i Downloaded on ~ 15/10/2022 16:16:23 :: 
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In view of the said direction given by the Under Secretary, 

State of Maharashtra, the Collector by letter dated 6™ April, 

2017 informed the Managing Director of the Petitioner to 

remove the Chimney which was coming in the approach way of 

the Runway within a period of one month. 

3) Shri Apte, learned Senior Counsel for the Petitioner 

submits that height of the chimney is about 90 meters and it is 

slightly beyond the permissible limit. It is submitted that they 

have approached the Airport Authority of India, Delhi seeking 

relaxation of the said restriction. 

4) It is quite well settled that no structure shall be 

constructed or erected within a radius not exceeding twenty 

kilometers from the Aerodrome Reference Point of the civil 

and defence aerodromes. It is admitted position that Chimney 

is located in the approach/take off area. 

5) The Airport Authority of India has issued NOC in 

respect of construction of proposed structure which is below 

463 meters and Permissible Top Elevation in 493.96 

(restricted) meters Above Mean Sea Level (AMSL). It is 

settled position in law while calculating this Permissible Top 

Elevation, it has to be done from the Mean Sea Level, This is 

done by using special equipment to find out whether the 

—= 

structure or the height of the structure is above from the Mean 

Sea Level. 

ii Uploaded on - 05/05/2017 it Downloaded on - 15/10/2022 16:16:23 -.. 
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ons have been imposed taking into 

6) These restricti 
| 

e passengers in the Aircraft and 
consideration safety of th 

overall safety of people residing in the said area where the 

Airport is situated. Shri Apte, learned Senior Counsel 

appearing on behalf of the petitioner has submitted that they 

have applied to the Airport Authority of India seeking 

requisite permission. The said application is pending. 

7) The petitioner may apply to the said Airport 

Authority of India, New Delhi to seek stay of the impugned 

order. We are not inclined to stay the said order. 

8) In the present case, the respondents to file their 

reply before the next date. 

Stand over to 12" June, 2017. 

(C.V. BHADANG,J) (VM. KANADE,,J) 
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pSV 
'N THE HIGH COURT OF JUDICATURE AT BOMBAY 

CIVIL APPELLATE JURISDICTION 

WRIT PETITION NO.12131 OF 2017 

Siddheshwar Rastriya Sakhar 

Kamegar Union ..Petitioner 

Vs. 

The State of Maharashtra & Ors. ..Respondents 

WITH 

WRIT PETITION NO.5253 OF 2017 

(Nat an hoard Taken an hnard) 

Mr.Vineet Naik, Senior Advocate, with Mr.Y.D. Patil and 

Mr.Vishwanath Patil for Petitioner in WP No.12131/17. 

Mr.Y.S. Jahagirdar, Senior Advocate, with Mr.Siddharth Wakankar 

for Petitioner in WP No.5253/17. 

Mr.Sandeep Babar, AGP for State in WP No.12131/17. 

Ms.Shilpa Kapil for Respondent No.4-Airport Authority of India. 

Mr.P.A. Vyas with Mr.Tripathi for UOIL. 

Mr.D.V. Mohole, Deputy Chitnis, Naib Tahasildar (Home) Collector 

Office Solapur 

CORAM: SHANTANU S. KEMKAR AND 

G.S. KULKARNI, JJ. 

DATE : 10° NOVEMBER 2017 

Heard the learned Counsel for the parties. 

2. In view of the communication sent by the Airport Autnorit 

of India to the petitioner, which has been filed alongwith 

Additional Affidavit at page no.108, the learned Counsel appearing 

zz Uploaded on - 13/11/2017 ::: Downloaded on - 13/03/2023 11:07:55 ::: 

 

740



2 905-wp 12131-i7 

for the Airport Authority of india-respondent No.4 seeks time to get 

instructions in the matter as to what is the stage about the 

examination of the CHQ File No.AAI/20012/181/2014-ARI(NOC) 

for Case file of M/s.Siddheshwar Sahakari Sugar Factory, Solapur. 

She is also directed to seek instructions as to whether the said 

Authority is intending to give an opportunity of hearing to the 

petitioner of Writ Petition No.5253 of 2017. Let the affidavit to 

that effect be filed before the next date of hearing. 

3. Till the next date of hearing, the respondents are directed not 

to take any coercive steps in pursuance of the order passed by the 

Collector, Solapur and the Under Secretary, State Government. 

4. List on 17“ November 2017. 

[G.S. KULKARNI, J.] [SHANTANU S. KEMKAR, J.] 
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suresh 4-WPGOO-5253,2017.doc 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY 
CIVIL APPELLATE JURISDICTION 
WRIT PETITION NO.5253 OF 2017 

Siddheshwar Sahakari Sakhar Karkhana 

Ltd., through its Managing Director 

Santosh Jaykumar Kumbhar --.. Petitioner 
Vs. 

Collector and District Magistrate, 
District Solapur & Others --.. Respondents 

WITH 

WRIT PETITION [STAMP] NO.11873 OF 2018 

Shree Siddheshwar Sahakari Sakhar 

Karkhana Ltd. --.. Petitioner 
Vs. 

Union of India & Others --.. Respondents 

TH 

WRIT PETITION NO.12131 OF 2017 

Siddheshwar Rastriya Sakhar Kamgar 
Union ++. Petitioner 

Vs. 
The State of Maharashtra & Others -.. Respondents 

Mr. Y.S. Jahagirdar, Senior Advocate with Mr. S.c. 
Wakankar for the Petitioner in WP-5253/2017. 

Mr. Vineet B. Naik, Senior Advocate with Mr. Yuwraj 
D. Patil for the Petitioner in WP-12131/2017. 

Mr. S.B. Kalel, Assistant Government Pleader, for 

Page 1 of 32
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Respondent Nos.1 & 4 in WP-5253/2017 and for 

Respondent Nos.1 & 2 in WP-12131/2017. 

Mr. Deendayal G. Dhanure for Respondent No.2 in 

WP-5253/2017 and for Respondent No.3 in WP-12131/ 

2017. 

Mr. Anil C. Singh, Additional Solicitor General, with 

Mr. Adwait Sethna, Ms Shilpa Kapil & Mr. Chidanand 

Kapil for AAI-Respondent No.3 in WP-5253/2017 and 

for Respondent No.4 in WP-12131/2017. 

Smt. S.V. Bharucha for Respondent No.5 in WP-5253/ 

2017. 

Mr. Girish Shrivastav, Jt. General Manager (AAI), 

present in Court. 

CORAM: S.C. DHARMADHIKARI & 

SMT. BHARATI H. DANGRE, JJ. 

DATE : AUGUST 06, 2018 

ORAL ORDER (Per Shri S.C. DHARMADHIKARI, J.): 

1. These petitions under Article 226 of the Constitution 

of India have been filed by the ontitioaee - Siddheshwar 

Sahakari Sakhar Karkhana Limited through its Managing 

Director and Siddheshwar Rastriya Sakhar Kamgar Union - to 

challenge the communication dated 17-5-2017, issued by the 

respondent/Airports Authority of India. 

Page 2 of 32 
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2: That communication informs the petitioner/sugar 

factory that the Airport at Solapur has to be made functional. If 

that Airport at Solapur has to be made functional, then, facilities 

have to be provided for the safe landing and take-off of aircrafts 

from the Runway of this Airport. 

3. It is common ground that the petitioner in the first 

two petitions is a sugar factory and in that sugar factory the 

authorities found a Chimney of 90 metres height. That comes 

directly in the way of approach to the Runway and, therefore, 

for smooth and proper, so also safe landing of the aircrafts and 

with a view to make the Airport functional, it is necessary to 

remove the same from the site or reduce the height of the same 

to the permissible limits. 

4. On 15-3-2017 itself, the Collector, District Solapur 

was informed by the Department of General Administration, 

Government of Maharashtra that there is a project styled as 

Regional Connectivity Scheme of the Central Government. By 

that, area connectivity has to be established so that major cities 

Page 3 of 32 
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and towns having Airports are connected with each other and 

from that Airport aircrafts can take-off and land for carrying the 

crew and passengers and cargo to nearby and adjoining States in 

India. 

5. As far as Maharashtra State is concerned, the 

Airports have been identified. These Airports were already 

constructed. The Runways also were laid. However, the other 

facilities and amenities enabling the aircrafts to land and take- 

off were not provided for several reasons. That is how these 

Airports were rendered non-functional. Resultantly, the public 

funds investment running into several Crores of rupees was 

wasted. 

6. With great fanfare and inaugural ceremonies 

presided over by none other than the Hon'ble Prime Minister of 

India, the Central Government proclaimed that now even a 

common man can fly and reach his destination by air. “Ude Desh 

Ka Aam Naagrik” (“UDAN” for short) was the scheme and by 

which the dreams of thousands of people was to come true and 

Page 4 of 32° 
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equally the Regional Connectivity was to be achieved. 

7. The petitioner/sugar factory was informed that it 

should either reduce the height of the Chimney or remove it 

altogether as the same is directly coming in the Flying Zone. If 

that is coming within the Flying Zone, then that cannot be 

allowed to stand. It is the question of safety of passengers and to 

avoid any untoward incident that such structures have to be 

removed. 

8. In pursuance of the directions from the State 

Government, on 6-4-2017 the Managing Director of the 

petitioner/sugar factory was informed that within a period of 

one month it should remove its Chimney or bring its height 

within the permissible limits else coercive steps would have to 

be taken. 

9. We do not see how the petitioner/sugar factory 

could have then approached the State of Maharashtra or the 

"State Government. Be that as it may, it was advised to address a 

representation on 12-4-2017 to the Secretary to the Chief 

Page 5 of 32
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Minister of the State. 

10. In this representation, copy of which is at page 74, 

the petitioner did not dispute that, in the month of September, 

2015 a meeting was convened by the Department of Civil 

Aviation in which Solapur Airport was identified as a Class “C” 

Airport. The petitioner denied that the Chimney comes in the 

way of smooth landing and take-off of the aircrafts. In fact, it is 

not within the Funnel Zone. Hence the petitioner disputed the 

contents of the communication from the State Government and 

the District Collector. On the other hand, it asserted that it 

plied for a No Objection Certificate (“NOC” for short) to the 

Airports Authority of India (“AAI” for short). That proposal was 

received and on 17-2-2017 that proposal was accepted. 

11. This proposal was forwarded and on which on 

17-2-2017 the AAI had communicated to the petitioner its no 

objection in the following terms:- 

“1. This NOC is issued by Airports Authority of India 
(AAD in pursuance of responsibility conferred by and as 
per the provisions of Govt. of India (Ministry of Civil 

Aviation) order GSR751 (E) dated 30" Sep. 2015 for Safe 

Page 6 of 32 
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and Regular Aircraft Operations. 

2. This office has no objection to the construction of 
the proposed structure as per the following details: 

‘NOC ID: 
  

  

_ SOLA/WEST/B/121316/186296 
Applicant Name* Dharmraj A Kadadi 

Site Address* New Survey No.21/4 and Old Survey 
No.21/A At Post Tikekarwadi Tal North 
Solapur District Solapur, At Post 
Tikekarwadi Tal North Solapur District Sol, 
Solapur, Maharashtra 

Site Coordinates* 75 56 49.1-17 36 50.2, 

Site Elevation in mire 463M 

AMSL as submitted by 
Applicant* a / 

Permissible Top 493.96 M (Restricted) 
| Elevation in mtrs Above 

Mean Sea Level (AMSL) 

  

* As provided by applicant 

2 This NOC is subject to the terms and conditions as 
given below: 

a. Permissible Top Elevation has been issued on the 
basis of Site coordinates and Site Elevation submitted by 
Applicant. AAI neither owns the responsibility nor 
authenticates the correctness of the site coordinates & site 
elevation provided by the applicant. If at any stage it is 
established that the actual data is different, this NOC will 
stand null and void and action will be taken as per law. 
The office in-charge of the concerned aerodrome may 
initiate action under the Aircraft (Demolition of 
Obstruction caused by Buildings and Trees etc.) Rules, 
1994, 

b, The Structure height (including any superstructure) 
shall be calculated by substracting the Site elevation in 
AMSL from the Permissible Top Elevation in AMSL ie. 
Maximum Structure Height = Permissible Top Elevation 

Page 7 of 32 
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minus (-) Site Elevation. 

C. The issue of the 'NOC' is further subject to the 
provisions of Section 9-A of the Indian Aircraft Act, 1934 
and any notifications issued thereunder from time to time 
including the Aircraft (Demolition of Obstruction caused 
by Buildings and Trees etc.) Rules, 1994. 

d. No radio/TV Antenna, lighting arresters, staircase, 

Mumtee, Overhead water tank and attachments of fixtures 
of any kind shall project above the Permissible Top 
Elevation of 493.96 M (Restricted), as indicated in para 2. 

é: Only use of oil fired or electric fired furnace ts 
permissible, within 8 KM of the Aerodrome Reference 

Point. 

f. The certificate is valid for a period of 7 years from 

the date of its issue. If the construction of 
structure/Chimney is not commenced within the period, a 

fresh 'NOC from the Designated Officer of Airports 

Authority of India shall be obtained. However, if 

construction work has commenced, onetime revalidation 

request, for a period not exceeding 8 years from the date of 
issue of NOC in respect of building/structure and for a 
period not exceeding 12 years from the date of issue of 
NOC in respect of chimney, may be considered by AAI. The 
date of completion of the Structure should be intimated to 

this office. 

g. No light of a combination of lights which by reason 
of its intensity, configuration or colour may cause 
confusion with the aeronautical ground lights of the 

Airport shall be installed at the site at any time, during or 
after the construction of the building. No activity shall be 
allowed which may affect the safe operations of flights. 

A. The applicant will not  complain/claim 
compensation against aircraft noise, vibrations, damages 
etc. caused by aircraft operations at or in the vicinity of 

the airport. 

Page 8 of 32 

(CE Scanned with OKEN Scanner 

 

749



\OG 

  

suresh 4-WPGOO-5253.2017.doc 

i. Day markings & night lighting with secondary 
power supply shall be provided as per the guidelines 
specified in chapter 6 and appendix 6 of Civil Aviation 
Requirement Series 'B' Part I Section 4, available on DGCA 
India website: www.dgca.nic.in. 

} The applicant is responsible to obtain all other 
statutory clearances from the concerned authorities 
including the approval of building plans. This NOC for 
height clearances is to ensure the safe and regular aircraft 
operations and shall not be used as document for any 
other purpose/claim whatsoever, including ownership of 
land etc. 

k. This NOC has been issued w.r.t. the Civil 
Airports. Applicant needs to seek separate NOC from 
Defence, if the site lies within their jurisdiction. 

L. In case of any discrepancy/interpretation of NOC 
letter, English version shall be valid. 

m. In case of any dispute w.r.t. site elevation and/or 
AGL height, top elevation in AMSL shall prevail.” 

12, From a bare perusal of this NOC, it is evident that 

the permissible Top Elevation in metres Above Mean Sea Level 

(“AMSL” for short) was 493.96 metres (restricted). This is thus a 

conditional NOC. The petitioner is well aware of this 

communication. We do not see how it still asserted before the 

State Government that it has a NOC to construct a Chimney of_. 

90 metres. Far from such a permission, the AAI by the above 
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communication, styled as a NOC, restricted the height. 

13. On 7-3-2017, the petitioner addressed a 

communication to the General Manager, Airports Authority of 

India, and the same reads as under:- 

“Respected Sir, 

We are a Co-Operative Society of Industrial complex 
engaged in Manufacturing of Sugar, Alcohol & Kraft 
Paper operating for past 45 years in Solapur 
(Maharashtra). As a part of business expansion, we are 

establishing a 38 MW Co-Generation Power Plant in the 
existing Sugar Complex. We obtained necessary approvals 
from Govt of Maharashtra and Gov of India. 

As a part of Project, we are installing a Boiler of 200 TPH 
capacity. We are required to construct 90 Meter RCC 
chimney as per MPCB Consent to Establish NOC 

Condition (NOC Ref: 1.0/BO/CAC- 
CELL/RO(PUNE)E/CAC-370 DT 28.1.2014) 

With reference. to above cited subject, we had already 
submitted proposal of construct RCC chimney of 90 Meter 
height from FFL. We had already paid the appeal fee 

Rs.2,24,720/- by DD No.018414 Dated 16/10/2014 
drawn on Axis Bank in favour of Airport Authority of 

India along with relevant document. 

As per discussions at your office dated 30.08.2016, it was 
informed that our case is under active consideration. We 
were also advised to approach Mumbai office of AAI, as a 
first step for grant of NOC, and which we did and the said 
office has issued NOC for the height as per jurisdiction. 

The copy of the said NOC is attached. 
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You are requested to consider our application for grant of 
NOC.” 

Thus, in this communication it is admitted that the proposal was 

to construct RCC Chimney of 90 metres height. Reliance was 

placed on the consent of the Maharashtra Pollution Control 

Board (“MPCB” for short). 

14. The petitioner was aware that this communication 

could not have altered the earlier decision of the AAI. 

15. Hence, on 10-4-2017 (page 28A) the AAI reiterated 

its decision and communicated to the petitioner that there is no 

question of going back on its NOC. In fact, by this 

communication, while reiterating the contents of the NOC and 

taking the petitioner's request as an appeal, the AAI 

communicated that the petitioner's case was re-examined in 

detail, data was collected from Aerodrome Ground Aid, 

procedure for Air Navigation Operations and Communication, 

Navigation and Surveillance criteria, Permissible Top Elevation 

approved by the Competent Authority is 493.96 metres AMSL. 

It is in these circumstances that the petitioner was informed that 
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it is not possible to clear the height and the communication was 

not to be construed as a NOC. In any event, the revised height 

clearance to the Local Municipal Bodies was also relied upon. 

16. Then, there was a NOC for height clearance dated 

17-5-2017 and copy of which is found at page 28B. The 

petitioner's request was re-examined by the AAI and with this 

communication it treated the matter as closed. 

17. Then, there is a Notification (Exhibit “D”, page 29) 

dated 30-9-2015, issued by the Ministry of Civil Aviation. 

18. Learned Senior Counsel appearing for the petitioners 

in above petitions do not dispute that in the Notification/Rules, 

the definition of the term “aerodrome elevation” {see Clause 

3(iii)} means the elevation of the highest point of the landing 

area as specified in Schedule III to Schedule VII is set out. There 

is a “Colour Coded Zoning Map” which is also a term defined 

and referable to Schedule IX of the Rules. The term “No 

' Objection Certificate” is defined in Clause 3(viii) thereof. Then 

the relevant and material definition is of the term “structure”. AS 

Page 12 of 32 

CE Scanned with OKEN Scanr 

  
 

753



}{O 

suresh 4-WPGOO-5253.2017.doc 

  

per Clause 3(ix) that definition reads as under:- 

“(xd “structure” includes building, mast, tower, 
chimney, poles, transmission lines, elevated roads or 
viaducts or bridges and elevated railway lines, wind farms 
and all other man-made structures,” 

19. It is undisputed, therefore, that the definition 

includes a Chimney. Once no structure shall be constructed or 

erected, or any tree planted or grown on any land within a 

radius not exceeding 20 kms. from the Aerodrome Reference 

Point of the civil and defence aerodromes, as specified in 

Schedule III to Schedule VII, without obtaining a NOC for the 

height clearance, then, by Clause 4 of this Notification exception 

is made only in the cases specified in sub-rule (2) of Rule 7 of 

the Ministry of Civil Aviation (Height Restrictions for 

Safeguarding of Aircraft Operations) Rules, 2015. That is in 

cases of those aerodromes where the Colour Coded Zoning Maps 

have been issued and the Local, Municipal or Town Planning 

and Development authorities, in accordance with the height 

specifications, provided a Colour Coded Zoning Maps, approved 

the construction of the structure as per the existing building 
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regulations or bye laws or any other law for the time being in 

force, but there is a proviso to sub-rule (2) of Rule 7 by which 

no approval can be given by the Local authorities as also the 

Development authorities for sites which lie in approach, take off 

and transitional areas of an airport or in any other area, marked 

in the Colour Coded Zoning Map for the compulsory obtaining 

of NOC from the Designated Officer or Authorised Officer. 

20. A full procedure is, therefore, laid down in these 

Rules and which also provides for the remedy of an appeal to 

the aggrieved party. 

21. We do not, therefore, see how the petitioner could 

have claimed that its Chimney of 90 metre height does not, tn 

any manner, violate or breach these Rules. That these Rules are 

very elaborate and concern the safety of aircraft operations, 

then, all the more we do not think we should allow the 

petitioner to rely on the NOC from the MPCB, or some 

understanding given to it through meetings with the said 

—> 

authorities. 
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22. On Writ Petition No.5253 of 2017, when it was 

initially moved, a Division Bench of this Court heard both sides 

and a detailed order was passed. On 10-8-2017, a request was 

made to allow the petitioner to approach the Chairman, 

Appellate Committee of respondent No.3 and request it to pass 

an order on the pending application. This was after being aware 

of the refusal by this Court of any interim relief on 4-5-2017. 

The order of 4-5-2017 is fairly detailed and reads as under:- 

“1) Heard the learned Counsel for the respective parties. 

2) The petitioner is being aggrieved by letter 
communication dated 6" April, 2017 issued by Respondent 
No.1-Collector Sholapur and order dated 15" March, 
2017. By order dated 15" March, 2017 the Under 
Secretary, Government of Maharashtra, Mantralaya, 
Mumbai has informed the Collector, Sholapur that all 

structures beyond permissible limit near Sholapur Airport 
should be demolished. In view of the said direction given 
by the Under Secretary, State of Maharashtra, the 
Collector by letter dated 6" April, 2017 informed the 
Managing Director of the Petitioner to remove the 

Chimney which was coming in the approach way of the 
Runway within a period of one month. 

3) Shri Apte, learned Senior Counsel for the Petitioner 

submits that height of the chimney is about 90 meters and 
it is slightly beyond the permissible limit. It is submitted 
that they have approached the Airport Authority of India, 
Delhi seeking relaxation of the said restriction. 

as 
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4) It is quite well settled that no structure shall be 
constructed or erected within a radius not exceeding 

twenty kilometers from the Aerodrome Reference Point of 

the civil and defence aerodromes. It is admitted position 
that Chimeny is located in the approach/take off area. 

5) The Airport Authority of India has issued NOC in 
respect of construction of proposed structure which is 
below 463 meters and Permissible Top Elevation in 493.96 
(restricted) meters Above Mean Sea Level (AMSL). It is 

settled position in law while calculating this Permissible 
Top Elevation, it has to be done from the Mean Sea Level. 

This is done by using special equipment to find out 
whether the structure or the height of the structure is 
above from the Mean Sea Level. 

6) These restrictions have been imposed taking into 
consideration safety of the passengers in the Aircraft and 
overall safety of people residing in the said area where the 
Airport is situated. Shri Apte, learned Senior Counsel 
appearing on behalf of the petitioner has submitted that 
they have applied to the Airport Authority of India seeking 
requisite permission. The said application ts pending. 

7) The petitioner may apply to the said Airport 
Authority of India, New Delhi to seek stay of the impugned 
order. We are not inclined to stay the said order. 

8) In the present case, the respondents to file their 
reply before the next date. 

Stand over to 12" June, 2017.” 

In terms of both these orders, all that was permitted 

— 
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a reply or did not report about the outcome of the pending 

application, this Court could not have been persuaded to direct 

otherwise. 

24. On 10-11-2017, when both the petitions (WP- 

Nos.12131 and 5253 of 2017) were placed before the Division 

Bench, it was stated that there is a communication from the AAI 

which was annexed to the additional affidavit at page 108 of the 

paper-book and time was sought to obtain instructions with 

regard to examination of the file concerning the petitioner. The 

authority was to revert back and report to this Court whether it 

is intending to give an opportunity of hearing to the 

petitioner/sugar factory. 

25. A direction was issued to file an affidavit. 

26. However, this Court was persuaded to pass an order 

that till the next date of hearing of the petition, the respondents 

should not take any coercive steps in pursuance of the orders 

passed by the Collector, Solapur and the Under Secretary to the 

State Government. Because that order was passed, it has 
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continued till date. The matter was mentioned before us by 

Ms Shilpa Kapil and our attention was invited to the fact that 

these orders and directions of this Court are an impediment in 

making the Airport functional. The respondent No.4/AAI 

attempted to obtain a relief of vacating this interim stay but that 

was on 23-7-2018. We were surprised by this approach of the 

AAI for it suddenly feels that this one Airport cannot be made 

functional on account of pendency of the petition and the orders 

therein. 

ors It is in these circumstances, on 23-7-2018, we passed 

the following order:- 

“1. Let the petitioner's advocate on record circulate a 
praecipe setting out the details of a pending Writ Petition 
on the point particularly filed by the petitioner to 
challenge the orders of the authorities under the Aircraft 
Act, 1934. Secondly, we find that the petitioner's petitions 
are being rendered infructuous or at least attempted to be 
by the Airport Authority of India by relying on documents 
or pleadings which are either not in proper format or if 
already filed, copies have not been given to the other side. 
We deprecate such state of affairs by any parties in this 
Court. 

a. In the event any party wishes to rely on current 
policies or any further developments, it should, so as to 
vacate the interim order take out an appropriate 
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proceedings or at least file further affidavits enclosing 
copies of these materials and serve them on the opponent 
in advance. We would expect similar conduct and 
assistance by the petitioners so that at one stretch all the 
matters can be listed and disposed of. 

3. We post these matters on 3 August 2018 on 
Supplementary Board.” 

28. Thereafter, these writ petitions, namely, of the 

petitioner/sugar factory and the Union were posted on 3-8-2018 

and we were informed that an attempt would be made to 

approach the AAI and find a solution. However, it does not seem 

to be working out for there are clear instructions to the 

Additional Solicitor General, who appears for the Union of India, 

the Department of Civil Aviation and the AAI, to the contrary. 

29. Our attention was also invited to the fact that on 

28-7-2017 the petitioners sought to rely upon an order of the 

National Bues Tribunal or its requirements to increase the 

height above the ground level to 90 metres. Pertinently, on such 

an application made as on 28-7-2017, the AAI has not altered its 

stand. It has been also urged by the petitioners that there is 

construction of a Chimney by National Thermal Power 
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Corporation Limited (“NTPC” for short) and of the same height. 

That is also an industry. That construction is made pursuant to 

the NOC of 13-9-2012. However, the Chimney has been 

constructed, according to the Additional Solicitor General, by 

this Corporation at a far off place and that does not obstruct or 

pose any threat to the safety of aircraft operations at the 

concerned Airport. Hence no parity can be established insofar as 

this Corporation is concerned. 

30. Thus, it was only a facility or opportunity to the 

petitioner to sit with the representatives of the statutory bodies 

and work out a solution as was assured on the earlier occasion. 

The instructions to the Senior Counsel are to urge that there is a 

plantation and ready crop of sugarcane and which is now due to 

be harvested. There is a crushing season of the sugar factory and 

that is to commence in October, 2018. At least till that time the 

construction of the Chimney should be allowed to remain or 

stand at site. This sugar factory is of 1969. It caters Talukas such 

as North Solapur, South Solapur, Akkalkot and Mohol in Solapur 

District and Tulzapur Taluka in Osmanabad District and two 
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Districts of Karnataka State which are also being catered to by 

this sugar factory. Now what is projected before us is the 

hardship and prejudice to about 26381 members of the 

petitioner who are poor farmers. For the last 44 years, various 

members and employees of the petitioner are cultivating and 

harvesting sugar crops or rendering service to this sugar factory. 

To enable it to manufacture sugar, there are about 1200 workers 

whose future is at stake. Then there are dependent families of 

these harvesters and cane transporters all of whom would be 

affected prejudicially. Then it is stated that a 38 Mega Watt Co- 

Generation Power Plant has also been erected in the existing 

sugar factory complex and to carry out the expansion of the 

crushing capacity of the factory upto 7500 TCD and as a part of 

it, a Boiler of 200 TPH (110 kg pressure) capacity was to be 

installed and therefore in the year 2014 the construction of the 

Chimney was necessary and that is how it has come up at the 

site, We should, therefore, take a sympathetic view, is the 

further instruction to this Counsel. 

= >= 

aL After hearing both Counsel at great length and 

Page 21 of 32

762



suresh 4-WPGO0-5253,2017.doc 

perusing with their assistance the memo of these petitions so 

also the annexures, the affidavits in reply and the additional 

affidavits in reply, we find that the attempt by the petitioner is 

not bona fide at all. There is already reference to a Civil Suit 

filed by one Mahadev Baburav Chakote being Regular Civil Suit 

No.406 of 2017 in the Court of Civil Judge, Senior Division, 

Solapur. On 7-7-2017, an application seeking a restraint against 

the authorities from demolishing this Chimney was rejected. 

Secondly, we find that the petitioner knowing fully well that no 

permission can be granted to put up a Chimney of more than the 

prescribed height and as stipulated in the NOC, still went ahead 

and has put up this Chimney/structure at site. That flies in the 

face of the NOC. If the permissible height cannot be exceeded 

even by the Ministry of Civil Aviation and the Government of 

India, then, we do not see how any accommodation could have 

been sought by the petitioner. It is thus apparent that what is 

done by the petitioner at the site is erection and construction of 

a structure contrary to law. It is unauthorized and beyond the 

limits specified. Once everything that the petitioner attempted to 
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do has been unsuccessful and the AAI reiterated the terms of its 

conditional NOC dated 17-5-2017, then, we do not see how the 

petitioner can request us to make any order contrary to the 

Rules, much less an order directing the AAI to accommodate the 

petitioner further. 

oe This is virtually an attempt to use the writ 

jurisdiction of this Court to seek a relief which is in 

contravention of law. Once the petitioner accepted the 

conditional NOC, then, the writ jurisdiction is not meant to 

enable it to wriggle out or escape the consequences of this NOC. 

Neither the Rules nor the conditions imposed have ever been 

challenged. The matters of safety of aircraft operations are 

exclusively to be determined and decided by the authorities 

under the Aircraft Act, 1934. The authority is the Department or 

Ministry of Civil Aviation and the Directorate General of Civil 

Aviation (Safety). Neither of them are in a mood to 

accommodate the petitioner, as is evident from their affidavits 

filed in this Court. This is a stand reiterated and repeatedly even 

in the latest affidavit of 6-2-2018. It has been brought to our 
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notice, in fact, by the last affidavit filed on 31-7-2018 that the 

petitioner is utilising the pendency of this petition to delay the 

obvious. This affidavit also points out as to how respondent No.3 

had considered the petitioner's request despite a direction to 

remove the Chimney. The petitioner approached this authority 

to suggest alternate sites for the Chimney. Today also this is 

reiterated before us as if it is the job of the AAI to suggest to 

everybody who builds an offending structure, a site, which 

would be convenient for law breakers and such offenders. We do 

not see why the authorities like the AAI or the Ministry of Civil 

Aviation indulged the petitioner who is a patent wrong-doer. 

The authorities in-charge of Civil Aviation and particularly 

aircraft operations (safety) ought to be concerned with only 

these aspects and it is not their business to suggest alternate site 

to parties like the petitioner. Yet, these authorities are 

themselves to be blamed if the Airport is not made functional. 

They cannot blame this Court for passing an order in November, 

2017 and then making a capital of it, only to cover up their 

inefficiency. We find that the petitioner/sugar factory seems to 
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be very influential for 7-3-2018 was the date on which the AAI 

informed the petitioner that it should check approximate site 

locations by referring to the website. However, a careful perusal 

of this letter of 7-3-2018 reveals that the entire burden was on 

the petitioner to find the alternate location. This is but a 

suggestion from the AAI. This does not mean that there is any 

form of assurance, much less a representation so as to allow the 

petitioner to continue with the use of its existing Chimney. Then 

there was a meeting and the Minutes of that meeting, dated 

19-3-2018, also would clarify the matter as above. 

33. On 6-4-2018, the Principal Secretary, Civil Aviation 

Department was informed that the flight operations, in the first 

round, could not start from Solapur due to presence of obstacles 

surrounding the Airport. Even the District Magistrate, Solapur, 

was informed about the possible alternate sites for the Chimney 

by letter dated 6-6-2018. The existing NTPC Chimney is not 

going to impact the RCS operation at Solapur. The petitioner, on 

_25-6-2018, informed the Collector, Solapur, that to shift the said 

Chimney at alternate sites, as suggested by the AAI, is practically 
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impossible. The petitioner sought advice from their technical 

expert at Chennai. We do not see how the petitioner could 

request this Court for accommodation, for nothing suggested by 

the AAI or the Ministry was acceptable to it and they fairly 

communicated that it is not possible to shift the Chimney to such 

sites as was suggested by the AAI. That is practically impossible. 

Yet, the petitioner was informed by the Collector, Solapur on 

4-7-2018 to expedite the process of obtaining advise. It is 

strange that a wrong-doer is requested to expedite the process of 

obtaining advise. In the garb of the order of this Court dated 

10-11-2017, restraining allegedly the authorities from taking 

any coercive steps, all this was done is the explanation of the 

learned Additional Solicitor General. 

34. It may be true but we do not see how a person like 

the petitioner can be accommodated and based on the orders of 

this Court. It can go on dictating terms to the authority. We find 

that on 31-7-2018, the petitioner has been bold enough to 

- tender an affidavit and to say that the petitioner has learnt that 

there is an acquisition of a site for new Greenfield Airport at 
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Boramani, Solapur. The process of acquisition of about 550 

Hectares of land is complete. This is, therefore, an assertion of a 

petitioner who says that it will not shift its Chimney but now a 

new Airport site is identified so let the Airport shift from the 

existing site at Hotgi to Boramani. Even otherwise, until then 

this Airport is not going to be made functional. Thus, the 

regional connectivity scheme is sought to be defeated by the 

petitioner and it seems to be more influential than the 

respondents for it goes on then alleging discrimination. It also 

says that the Solapur Airport is not operational regularly and it 

is used only by the VIPs. We do not see how VIPs were allowed 

to use it or permissions were given for the aircrafts carrying 

them to land with the obstacle at site. This is a clear case of 

compromise with air safety by accommodating a wrong-doer. 

35. All this is going on in the garb of an interim order of 

this Court. This only shows that until there are proven changed 

circumstances, this Court should never modify its interim order. 

The mandate of Order XXXIX, Rule 4 of Civil Procedure Code, 

1908, as amended, requires changed circumstances not only to 
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be brought to the notice of this Court but the satisfaction of this 

Court that there are indeed changed circumstances and only 

then its refusal to grant an injunction or interim relief should be 

modified by it. Else, this is the result and then the parties claim 

equities. The parties then seek to rely on extraneous and 

irrelevant materials to perpetuate a wrong already done. 

36. This last affidavit of the petitioner/sugar factory, 

therefore, smacks of arrogance and displays its adamancy. This 

petitioner does not, therefore, deserve any accommodation 

from this Court. 

37. This is a clear abuse of our writ jurisdiction and this 

Court is sought to be persuaded to interfere in policy matters. 

We are nobody to prescribe policies and particularly concerning 

safe aircraft operations. We should never be seen as interfering 

with policy matters or suggesting to the framers of the policy 

any alternatives even if, in our opinion, they are better. We have 

no business to frame policies or re-write existing policies. Our 

jurisdiction in such matters is extremely limited and in judicial 
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review we cannot sit as an appellate body so as to consider 

whether the existing policy is wise or foolish. 

38. In the case of Maharashtra State Board of 

Secondary and Higher Secondary Education and another v. 

Paritosh Bhupesh Kurmarsheth, reported in AIR 1984 SC 

1543, the Hon'ble Supreme Court has this to say with regard to 

the powers of this Court in judicial review, particularly in policy 

matters:- 

"14. _.... In our opinion, this approach made by the High 
Court was not correct or proper because the question 
whether a particular piece of delegated legislation - 
whether a rule or regulation or other type of statutory 
instrument - is in excess of the power of subordinate 
legislation conferred on the delegate has to be determined 
with reference only to the specific provisions contained in 
the relevant statute conferring the power to make the 
rule, regulation, etc. and also the object and Purpose of 
the Act as can be gathered from the various provisions of 
the enactment. It would be wholly wrong for the court to 
substitute its own opinion for that of the legislature or its 
delegate as to what principle or policy would best serve 
the objects and purposes of the Act and to sit in judgment 
over the wisdom and effectiveness or otherwise of the 
policy laid down by the regulation-making body and 
declare a regulation to be ultra vires merely on the 
ground that, in the view of the Court, the impugned 
provisions will not help to serve the object and purpose of 
the Act. So long as the body entrusted with the task of 
framing the rules or regulations acts within the scope of 
the authority conferred on it, in the sense that the rules or 
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regulations made by it have a rational nexus with the 

object and purpose of the Statute, the court should not 
concern itself with the wisdom or efficaciousness of such 
rules or regulations. It is exclusively within the province of 
the legislature and its delegate to determine, as a matter 

of policy, how the provisions of the Statute can best be 
implemented and what measures, substantive as well as 

procedural would have to be incorporated in the rules or 
regulations for the efficacious achievernent of the objects 
and purposes of the Act. It is not for the Court to examine 

the merits or demerits of such a policy because its scrutiny 
has to be limited to the question as to whether the 
impugned regulations fall within the scope of the 
regulation-making power conferred on the delegated by 
the Statute. Though this legal position is well established 
by a long series of decisions of this Court, we have 
considered it necessary to reiterate it in view of the 
manifestly erroneous approach made by the High Court to 
the consideration of the question as to whether the 
impugned clause (3) of Regn. 104 is ultra vires. .... 

15. 

16. In our opinion, the aforesaid approach made by the 
High Court is wholly incorrect and fallacious. The Court 
cannot sit in judgment over the wisdom of the policy 
evolved by the legislature and the subordinate regulation- 
making body. It may be a wise policy which will fully 
effectuate the purpose of the enactment or it may be 
lacking in effectiveness and hence calling for revision and 
improvement. But any drawbacks in the policy 
incorporated in a rule or regulation will not render it 
ultra vires and the Court cannot strike it down on the 
ground that, in its opinion, it is not a wise or prudent 
policy, but is even a foolish one, and that it will not really 
serve to effectuate the purposes of the Act. The legislature 
and its delegate are the sole repositories of the power to 
decide what policy should be pursued in relation to 
matters covered by the Act and there is no scope for 
interference by the Court unless the particular provision 

impugned before it can be said to suffer from any legal 

Page 30 of 32 

(CE Scanned with OKEN Scanner 

 

771



  

‘to question the AAI's action. 

suresh 4-WPGOO-5253.2017.doc 

infirmity, in the sense of its being wholly beyond the scope 
of the regulation-making power or its being inconsistent 

with any of the provisions of the parent enactment or in 
violation of any of the limitations imposed by the 
Constitution. None of these vitiating factors are shown to 
exist in the present case and hence there was no scope at 
all for the High Court to invalidate the provision 
contained in cl. (3) of Regn. 104 as ultra vires on the 
grounds of its being in excess of the regulation-making 
power conferred on the Board. Equally untenable, in our 
opinion, is the next and last ground by the High Court for 
striking down cl. (3) of Regn. 104 as unreasonable, 

namely, that it is in the nature of a bye-law and is ultra 
vires on the ground of its being an unreasonable 
provision. It is clear from the scheme of the Act and more 
particularly, Ss. 18, 19 and 34 that the legislature has 
laid down in broad terms its policy to provide for the 
establishment of a State Board and Divisional Boards to 
regulate matters pertaining to secondary and _ higher 
secondary education in the State and it has authorised 
the State Government in the first instance and 
subsequently the Board to enunciate the details for 
carrying into effect the purposes of the Act by framing 
regulations. ...." 

The petitioner/sugar factory has gone as far as instigating and 

putting up its employees through their Union to file a 

substantive petition (Writ Petition No.12131 of 2017) to 

challenge the action of the AAI. We do not see how the Union 

has any locus and over and above the petitioner-establishment 

39. Once we find the litigation to be of the above nature, 
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we dismiss it outright. The writ petitions are, therefore, 

dismissed. The interim orders are vacated forthwith. It is only 

because of the persuasion of the learned Senior Counsel that we 

do not impose costs so as to discourage such litigation. We warn 

all authorities and parties that we would be constrained to take 

strict action in future in the event we find that their acts and 

actions are apparently collusive and resulting in compromising 

the safety of aircraft operations. The paramount consideration 

for the AAI and DGCA ought to be the safety of the passengers 

and the crew. If we are proclaiming to the world that there is 

ease of doing business with India and Indian Government 

policies are suited for meeting that end, then, this conduct is 

surely not sending the correct signal and message to the world. 

We say nothing more. 

(SMT. BHARATI H. DANGRE, J.) (S.C. DHARMADHIKARI, J.) 

Digitally signed 
hy Suresh 
Jagdish Sajnawat 

Date: 2018.08.20 
11:31:34 +0530 — 
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FINAL ORDER 

UB: Chi S imney of M/s Shri Slddeshwar Sahakarl Sakhar Karkhana Ltd(SSSSKL) 

WwW diamines an obstacle survey conducted in the year 2017 by Airports Authority of India(AAl) 

¢ obstacles infringing the Obstacle Limitation Surfaces(OLS) of Solapur airport, Solapur. 

2, _ Whereas, AAI identified the Chimney owned by M/s SSSSKL,Solapur 2s 8 rajor obstacle 

infringing the Obstacle Limitation Surfaces (OLS) of Solapur airport based on the Obstacle survey- 

2017. The Chimney is penetrating the APPROACH SURFACE of RWY 33 by $2.2 meters against the « 

permissible top elevation of 498.4 meters AMSL. 

3. Whereas, an order for physical verificaticn was issued to che owner of said Chimncy under mule 

3 and 4 of the Aircraft (Demolition of obstructions caused by Buildings and Trees etc) Rules, 1994, Ve . 

with direction to furnish to The Officer-in-Charge, Solapur Airport, Solapur, @ plan. showing the said 

Chimney and also its dimensions and other details mentioned in the said ordcr. 

er 

4. Whereas, a physical verification was carried out by AAI at the site which confirmed aboutthe \— 

penetration of said Chimney by 52.2 meters. 

5 Whceress subsequently a personal hearing was given to the owner of Chimney forming obstecle 

as per rule 6 of the Aircraft (Demolition of obstructions caused by Buildings and Trees etc) Rules, 

Ashok Revansiddha Birajdar & ShSiddheshwar Nirvanappa _— 

1994. Ady. Vishwanath R Patil, Sh.A 
: 

sonal hearing on 31.05.2019 before Sh.D.C.Sharma, Dy Director General of 

soi tig elhi. 

mv Aviation at Ney eset for the owner of M/s SSSSKL submitted that the sugar factory 

owned by M/s GSSSKL was in existence much before Solapur airport. The a also 

See etree the year 1987 until 2019 except fora shor period 7-8 months, Solspor spo 

has never seen regular commercial flight services connecting Solapur to any airports 1 India. However, 

no legally tenable document/evidence was produced to justify present sini ae RES 
— 

AAI representative informed that although the sugar factory ownee DY * the year20l4efter 

existed before the existence of Solapur airport, the Chimney was constructed only in 
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whe operntionaisation of Solapur atyport. AAL representative also submitted that the Chimney is 

cto a ne wa the numway 33 end and docs not have any valid aviation NOC for the 

present height, AAT representative relterated that the existing chimney owned by Mls SSSSKL suger 

quatory 8 required to be reduced within permissible limits for commencing aircraft operations from 

golaput apart, 

‘pho reproscntatives of M/s SS8SKL sought one month time to be given prior to the issuance of 

Final Oelet Subsequently, the Chninnmn of M/s SSSSKL sugar factory vide letter dated 05.06.19 made 

a request to Dy Director General of Civil Aviation to pass the Final order after one month citing that. 

thoy will be seeking ao meeting with Chairman AAI to discuss and arrive at an amicable solution. 

However to tesponse/information on the matter has been received till date. 

Y — & — Whereas, it hos been established that the said Chimney is penetrating the APPROACH 

une of RAY 33 by 52.2 meters and its height need to be reduced to the permissible height at 

the earliest, 

1, Now, therefore, in exercise of the power, conferred under Rule 6 of the Aircraft (Demolition 

of cbstructions caused by Buildings and Trees etc.) Rules, 1994, the undersigned, hereby direct 

the owner of M/s SSSSK Ltd,Solapur tio reduce the height of said Chimney to 498.4 meters — 

AMSL within 60 days from the date of issue of this order, so as to be in conformity with the 

aforesald notification. 

8. Ifyouare nggrieved by this order, you may prefer an appeal to Director. General of Civil Aviation 

within sixty days of the date of the order as per Rule 6A of the Aircraft (Demolition of obstructions 

» Buildin ‘Trees etc.) Rules, 1994,_... 
caused by uildings and ‘T es.cte,) Ru a 

) TSS 

—_— 

Moa 

(p.C.Sharma) — 

Deputy Director General 

To 

Mis Shree Siddheshwar Sahakari Sakhar Karkhana Ltd, 

‘Tikekaradi Tal, 

North Solapur, 

Solapur Dist, Moharashira ~4113 224. 

Copy to ={, The Chairman, Airports Authority of India, Rajiv Gandhi Bhavan, New Dal oon 

2. ‘The Airport Director, Solapur airport, Solapur, Maharashtra 413224 —with a aires 

to serve the Final Order to the owner of M/s SSSSK Ltd,Solapur   
Scanned by CamSeanne? 
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So. ne | J 

ON IX ITEM NO.4 COURT NO.8 SECTE 

SUPREME COURT OF INDIA 

RECORD OF PROCEEDINGS 

Petition(s) for Special Leave to Appeal (C) No(s). 30415/2018 

(Arising out of impugned final judgment and order da*ed 06-08-2018 
in WP No. 5253/2017 passed by the High Court Of Judicature At 
Bombay ) 

SIDDESHWAR SAHAKARI SAKHAR 
KARKHANA LTD, Petitioner (s) 

VERSUS 

COLLECTOR AND DISTRICT 
MAGISTRATE, SOLAPUR & ORS. Respondent(s) 
WITH 
SLP(C) No. 30610/2018 (IX) 
(FOR ADMISSION and I.R. and IA No.166595/2018-EXEMPTION FROM FILING 
C/C OF THE IMPUGNED JUDGMENT and IA No.166597/2018-EXEMPTION FROM 
FILING 0.T. and TA No.166593/2018-PERMISSION TO FILE ADDITIONAL 
DOCUMENTS/FACTS) 

SLP(C) No. 30657/2018 (IX) 
(FOR ADMISSION and I.R. and IA No.166833/2018-EXEMPTION FROM FILING 
C/C OF THE IMPUGNED JUDGMENT and IA No.166835/2018-EXEMPTION FROM 
FILING 0.T. and IA No.166831/2018-PERMISSION TO FILE ADDITIONAL 
DOCUMENTS/FACTS) 

Date : 29-08-2019 These petitions were called on for hearing today, 

CORAM : 

HON'BLE MR. JUSTICE A.M. KHANWILKAR 
HON'BLE MR. JUSTICE DINESH MAHESHWARI 

For Petitioner(s) Mr. V. Giri, Sr. Adv. 
Mr. Satyajit A. Desai, Adv, 
Ms. Anagha S. Desai, AOR 
Mr. Ashuman Singh, Adv. 

Mr. Somanatha Padhan, AOR 

For Respondent(s) Mr. P.S. Narasimha, Sr. Adv. 
Ms. Neetica Sharma, Adv. Bagnall 

  

seats. as Sindoora VNL, Adv, 
oui - M. V. Kini & Associates, AOR 

Mr. Ajit s, Bhasme, Sr, Adv. Mr. Pankaj Kumar Mishr a, AOR Mr. A, Bhasme, Adv, ‘ 

  

> 
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Ms. Sunita Sharma, Adv. 

Mr. Ashish Rana, Adv. 

Mr. Adarsh Tripathi, Adv. 
Mr. Ashish Rana, Adv. 

Mr. B.V. Balaram Das, AOR 

Mr. Nishant Ramakantrao Katneshwarkar, AOR 

Mr. Anoop Kandari, Adv. 

Mr. Sudhanshu S. Choudhari, AOR 

UPON hearing the counsel the Court made the following 

ORDER 

Counsel for the Union of India has placed 

4.08.2019 passed 

Civil Aviation, 
before us a copy of order dated 2 

by the Deputy Director General, 

Government of India. The same is taken on record. 

In view of the aforesaid order passed by the 

competent authority, the order(s) which are sukject 

matter of challenge in these special leave 

petition(s) in that sense have become redurdant. 

The petitioner(s), if so advised, may opt 

for remedy of appeal(s) under the concerned Rules 

of the Aircraft (Demolition of Obstructions caused 

by Buildings and Trees etc.) Rules 1994. 

We make it clear that all contentions 

available to both sides are left open including the 

question of jurisdiction of the Collector of the 

State to pass order in that regard. 

The special leave petitions and pending 
applications are accordingly disposed of 

(NEETU KHAJURIA) 
COURT MASTER (VIDYA NEGI) 

COURT MASTER 
é
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Speaking Order lated | 
| | IS Ji] aoa} 

fre STAT, AUT iy arate, HAT, | 
ue wnat Feref Speaking Order/ f& /01/2021 

fa COSC vESvedeussuccuebueceaucececcesceusan 

io at Raeiae mea arax area Brat ae, ee 
4.21/44 21/5 ayy, ararge atelier Ar-ortars Rett 

Way :- 1) A, Reeaz azar aay arcerat are 
f&.25/12/2012 Csi age aa ETAT feraT STAT ‘) 
Secale MreaTrarsy rears acre a aT-SeaeT ATTA . 

2) Tre afta, Rearmeargs ariardt dares, Pre eax 
Tearet BUSA FT... 3T.7.419, 
¥2.01/02/2013 waa A. fear agar aay TET 
ordi a ada enetta tres PAS aT-seaat TA, 

3) Feary STAT Terese WT ats shear werearé, 

UT APT. A/T /atareearet/2013-14/12- 

13/18/02/2014 f2.18/2/2014 aay Faeerfitarsy, 
mara feas | See Res sear aa 
eeqeara a wate Garey arse a at Rohs arg 

ema & atafavararac feerer 7s, 

4) arta ares aT. Pega ATER ara R., aA 

grat aera %.6496 
: 

f.24/2/2014 waa Aaa L949 Sqeq 

478 Fare WaT arereat «aréta. 

5) pardt arta AATTH, at. Remax agar apex 
arrarat Fat., A A FS. 8/8/2016 AAT ares, Htarg 
SC COGE secchta araras tts A gaemTET Ee = 

Rrvararad TATA. : 

: 6) aut afraan, OAT eT ara aaa Pasta 
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aga BTCATAT SIT... FF. a7.7.398, 

FL 10/08/2016 sear af. Fedae MEAT ATA FIA 
orf a arhar arrefter Tp Paetet A-SI TA. 

7 yerrceiter Fares rere erferae ar aTSTT No 

Objection Certificate for Height Clearance 

f.17/2/2017. 
8) arwar ahaa, WEPTE TAA, AAT TTT arr 

ait Pretfirartt aia sEfera F2.15/03/2017 F 

f2.19/07/2017 4 1. : 

~Q) aft, Rredac aeardt AAT HIRATA ATT AT 

12/4/2017 qaraieara eared ae erst a 
THT, 

10) arart carers, ft, eeeat cane aTat HIE 

aiat aw .a.7.54, £8.6/5/2017 4 

f.25/7/2017 gare feat Taz. 
11) oft. eear aeartt arat araral Sera F BATA 

Hares atte. 11/8/2017 qa ret SATA. 

12) werTe Farrar afer aera 478 wert 
aera ®. 347 F%.11/11/2019 aay Farag 

arart waren 4h. eet asa arae BTCETAT, 

13) Were Farrer afar ere 478 ara 
até #. 347 £%.11/11/2019 aray ATCA ATA 

feeqraT Terararera PETA eaPy Fev, Toy 
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f%.21/12/2029 T akgr, 

qt ATTA ATT AE, TENT aT afar a r ve 
aa Fe ESI = MOT ee Reet art see grt PramITATAT F.25/12/2012 oy 7 F%.8/8/2016 ash Party ot qe WT RAT ART ona TTT TT afta Pearmersa ATAHAUN.ALY, %.01/02/2013, w.399 y Aim anit et arr oma TOUT a, HET on a onSt 

LT RTT SATOTTSY ae are ttes af ae Pros ae airy 
Waa et WEer, 

» afl AAT Arey Walaa ey yay ahaa WAIT 

TST 3 t+ FT aT Fears Sra Tanis tai abe Shear waraté, 
PAT ATT TE TL ara a) A aA, atere/2013-14/19- 
13/18/02/2014, 1%.18/2/2014 arat firarfrard, ATATIe AAT 

aa 3 Reh Rrenefer aera at ane, 

aT 8.4 :- are afta Parsee eam Trav wea wat aT 

Prarrrarar arr atereerara ert aarere A. Peer anata 
Pa, ens arta 7.6496 f2.24/2/2014 aaa Afra. taz 1949 9 
AR 478 area apie Boars ar, 

arine avdfarat ram aterarefar arfaret sare 
Perea ampere arrearar ie P&.3/3/2014 aA ast at ere 

24/2/2014 after teeter ae Fer 7 feratt gedt Cast 
Ton wtemarefrat 90 Pera yea Arey Tara alt Patt Tat, 
PUDATE aarrareara 30 Peart yea aaa are, 

by 
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wa 2. 

wtie: aE 

amt FAT apf rearfeare, = ATR 

; soma aaa A. Weare 1949 TH 479 

_ ach ania ard FeAl ara Fagt Fe AT ay, 

git rare git wit f2.30/7/201 ase dra 

cect ATT aware eevara Gat ft Ted. Tt 

me , arcars Wr HET ANT 
qmafarad 1949 7 4c 478(2) Hata 

aftr SOT AAT Aa APS TATA TATA, Aerg aie ARS 

5 UU A-2012/9.7.449/28 %, f¥,.15/3/2017 array 

‘ seer Fe, See Mia TeReA Bi aera oT Peshtrer Haeeteetetet 

can comet TTT 10 Praracartar aera ETAT a Ae, 

eral aay (refi) at PraTacara anrar wex fade weds 

aeecrcur are arcaTaTaT Perrotta (sper) Para ogres sree 

yerurt wet arcarart Poh (yes) gefavararad Creat 

wa %.1629 §%.6/4/2017 wert ange aaraenftar aia ware   
arta sat dt artaret saree A. eeax qrax arcaray AAT 

f,12/4/2017 sat Here wef g ame caar afkam 1966 3 
aan 44,45,58 7 59 smi to. af 1949 3 me 253 4 254. 

aan airara Tart Aa Tear ATRR era Sra, 

aacaravadat 17 7.54, f8.6/5/2017 aay - : 
Aaa THAT 3s. iT. Remarc rear a 

1, Hat Alas AT ATT TTS Pram ay Ras | 

nit 
Pas 

Spt Fe 
‘Sr ies 
Tehese 
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PUY WOU ZOU LIS oorzue Peomueui? CNGINECN : Sy 

Regional Connectivity Wt Ararye graft Farrar aatlees 

Ta ae ae a Peraas alk spears Prexat agard aac 

saat Rowit geared cewerrara efor free Berta 
wz. 

a marine aA oar Beat arearega 17/2/2017 Far feetear aT 

say ae Romie wt 493.96 za 463 (Permissible top 

Elevation - site Elevation) - 30.96 wer zat aqua aa Ae. 

1. fear agar aq aaa Prooara Pei arta ated are 

fe sha da Part aracirrany arate feamme aarfes ag aq 

hr 60 Wer Hehe wea Fo aterqa efevirax 9.00 Alex Har 

2 ln a a 

prey AT. Frewae nT. Haat AA TTS ATS. 

4. om ae aT Soe aaa aS aca waite aa eR eT oe 

wa aT AT. arrarin seanfier arerarét RraMrArit ona areata. 

TA ATT ATT AAT AZ. 
s.r amit cata vari Bars oearefit caresft ateare ar, 

arrars aae asf vara ata tarqare wear Bit araers ace. 
6.7 a aren Foor Para pearat afiteara ah enaeae: 

az, 
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MAT et aaa ater raven Rar et aTEY oe 
TILTON Ard, 

wear Prevar arcararega f%.13/7/2017 qa wa eat 
Tiare Tora Fioiraraa Pritt ast aren rar Bar. Tay ax AAS 
Ta Tar eq TTATA asa we, wari ercarara wt 
4.1306, (%,25/7/2017 aaa warn xa ag TWcalalad : 

afin ar, . 
wr Peer ae aay arena at argent Rit 

SIDE area are marae var ae eeaTTATaY aT 
ET Bry ay AT FAT, TATA HET AS, 
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yee PRredter THAT 

RE 
su ; 

sgt STATES TACT a Rag, 
aia aect Prveftarad AT. 

yar TATA HAY F%.2.4/8/2019 aay area TART rer Remi 

a cre aft BCAA SHIH ant, 
; MSL waa rama 30 Atez 

ages gk x ate oer ee aaeMFACEAT Tare fete 

cei eh ae fr ete St ee ATTA AT Sra 

af sift F2.3/12/2019 arrat areer TRE Her ay, 

opract atte Firasta ragirara weet ater £2.24/8/2019 rat RIS 

sur sift WA area arrarelf arn Praviet sat wet actrerey 

serbardt area racers BT Teg ager TTT TAT eter ATR 

suai sararerita fof a ar. arent & Rareerfereret, AeA att 

faire a FE.11/8/2017 ft wererh “Alert eee" aR ge 
APA wat aT. oertts Pasig wreareactar Wet arear aax 
earth arama Pre a sav are anges area erg ere aT. Veg oh 

yer owresraTa Patter Fegiarad «manasa ant a 

Ton SETS Fer og ante dare ah 
f%.11/11/2017 RR 

rE et ASAST are Are aa Feit TAT aterwara Tae Rema eft marina i 

     

  

  
. : 

ee ee 

Qranned hy 

 

783



  

  

o
p
e
r
e
t
t
a
 

pen
e 

ee
 
pn

 
RI

T 
Pen

 
eaers 

- 

pee TTT MME ey | “ONWiauy | ! , 
er 
YOIvecn Sat 

ei 19/12/2020 #Tsft ry aT 
afters PTET Meera ~ 

Fz.28/12/2020 At an 15 9 
00 ATS, anger ate xp arn ATH. AT ATT ara ut, aT AST sear 

Welat Aaa Fear 
4! : TTT = ay 2 4 aS areaTed TT? TAPIA sheer, eft ae 8 aafeaa Se 
ya7 aararofler ara aft, fy. Rotten) 

nqrite WIP SD ate the 
Faunltolh SAAb anf aug yo 

; Te ara aca 
aT £%.3/12/2019 Ff ake TTA War | Aol ate arin, were arorts ata aq vA aTat 2a Paco alt amar qarag g aa rarer 

Riza Tea Ta aap (Cart areite sari amt ak saa 

1 ae AT ATE aaa apts aaa ANT ae eaay Soo 

2 aa PTT OAT TAT H.15 FAT H.33 aA 2 7AR area. 
Foner Prararey Trt 15 Farr Fear Stay. TAT HS TET Ter | 

wire qa Re or aidra. aa ee aa MET ATE 
yt A We wl eae ae aaa aT a Pairs ear 

2 ay amare Pratt aera aera ate ? WT SqgTae 

1. AT ErregraT 1971 Tee aps et TT Brett frarraw 1986 Arett 

“ap ranfy Grararaaorarst 550 Baer safe ard el org ara 
2019 wey a2 FA eT aaa Pret aT. TAA 2013 TT fT. are, 

Tr erat ft.ur. Self Explainnatary a, a4 ant art 

Nap Free caperet are FEWITAT ATT er FTA. 
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area 
= a.at.7.419, f%.01/02/2013, feria, Prararnget HTH AT.T. 

ie eran ay merece gT MATT ATT Tea 398 4 £%.18/8/2016 ard Wert 
* SHTUTd 2 aeTe TT TAT Tay 

"a roar Ufa Matt TEL ATS ATS AT 
ott a eA ary TOTTI TT TAT “hs 2 

an quTNTy TAS TVATA AT ATS. ; 

aia sain ad art feared aT, AAT Prnroft aeret Frarrcaray 

eaquftst aierat & ararflpe aca area. Te aren Tat PTAA 

satfirga Bravfisr aterare %.22/01/2021 ward rater 

fart art eerat —8.23/01/2021 aa FET? merTtereT 

afrrran 1949 4 Ham 478(2) Tarr PRATT HVAT AT 

m
d
 

  

aad Tet A Tet STAT AGT aera, ata WIT ST TF AHA 3% 

Digitally signed by f. rerastar, ATF 
P.SIVASANKAR ATH, 
Date:Fri Jan 15 17:17:23 ISHrerqe wera, 

ary 2021 
Reason: Approved 

aff, 

A. eat aeartl ara area Fer., aE, 

wert F.0217-2601543, 
*-Wi-siddheshwarsugar@yahoo,com 
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Ikalinl> $2od/S0/So"b| |iltb[aSth bleep flint) do ‘Hie Wie Vibabjolh PUIpla Sehte 

InNRIBEE pb-le 3b0d/Ro/E2"b} PIDIK Inbar at Ibe JolbiboS|b doh Ebie Udlie Dibndde 

DhAE Mbbb Ebip Jbuslk ISpILI-B DblbiideSth [lnkh} Idk bebbi|ipdbide Fis 

“glie [obilabs Beh [sd $308/3/22'b] bite 202 bith Wihk $283 ‘kebi hie Mboyh ysl ate 

DoD plbdHie bills UehIbS SEE Dikbinikk bwpaje LiSebilorbhilis bbb] PEP lehibe pitbie 

jee (pk) Jhilnbh) bikPb) Jkalb-lrIe HIP [Mug MoAHY IIe [nddK Yedliphb| 

‘pbiate 

"Bdod/So/2"d] "32B'H Eh BIEPUA ebb h ei bIde Phi (6 
- “Bhod/o/edd} 

‘Rd-blb/obe?/od AY-Bhb?}'4s ih lAbe| Pelyhr tae This pik (3 
‘Ebb 8b PDIP Uelpb| 9 (Hldolo} Pek) feeb ‘Ih Halt 3208/20/32") [EDlainte ( : 

‘Pbpb [Odd] [ebbIdts Jeb boT: hod [ald o808/7e/M2'd Lebidinie (R 
"Sdod/Rd/eo'b) “Hees Eh LiMo LySdusa| hdl ler THULE (& 

"ESE Phd DDI Iblbdidh ehhh ih Hold Bor/Eweord] Leipibiate (% 
‘BIPIE EdbIlnb [lad $08/LYDI bbele PAR hid Bik $22 

hbbihlie heh ‘IST: Bib dds PUP lc Oh Para) bubbo|h del ake This (2 -t pbb 

(Wet die DEI psbOH Dar) Jehale “pIsIth jl" hs Mbisie) | 

EEE elve inulnts bia | 
bobbi hd Lbs Shibole [Olle bnSth [oft] [plb-l >I I> |piu di dbzbal) ~bE] | 

“Dh ‘ebb eed Phi ‘Bebe ike 

‘Rt 

Bkok2a°BS = sled} EdD bd /Bdd se H/Oked/deOd-Bhinel lays 
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Fe eyryror’ wral 

  

ach SEPA HAE 

a oT nen 

HRT AYO YRON TT HG 
area feet Oe 

err BR HT ReclRelROr’ at ara Bet ara faut 

ee ah fetta a 

: 

f Civil Aviation (Height 

aq =a fear Aircraft Act, 1934 (XXII of 1934), The Ministry © 
me! 

Restriction for Safeguarding of Aircraft Operations) Rules, 2015, The Aircraft (Demolition © 

Obstructions caused by Buildings and Tress etc.) Rules, 1944 Se ee 

Provincial Municipal Corporation Act, BR¥8 ale ae a
rt sale HOT Bae 

sitar F.C iRo/ROR’ Satan
 fara Fart aed. Fae 

So far as the decision taken by the Government to develop new airport at Mauze Boramani 

and Tandulawadi, District Solapur, it appears that the Government vide decision dated 21" August 

2013 bas taken the decision to develop new airport at Boramani and airport at Hotangi will remain 

in operation till the said new airport come into operation. It is pertinent to note that Section 9A of 

the Aircraft Act, 1934 confers powers upon the Central Government to issue directions to regulate 

or prohibit, inter alia, the construction of buildings within a prescribed radius of the aerodrome 

reference point, if it is of the opinion that it is necessary Or expedient to do for the safety of aircraft 

operations. 

Section 14 of Aircraft Act, 1934 provide that every nile made under the Act is subject to the 

condition of the rule being previously published. This condition can be dispensed with by the 

Central Government only in writing. Thus, it appears that the Central Government has the powers to 

remove such restrictions or dispended with the condition. However, neither the Urban Develo ment 

Department in its note nor the applicant Sakhar Karkhana in its application made clear that af th 

aforesaid decision of the State Government, the Central Government has delisted the ai " 

Hotangi from the Schedule III of the Rules, 2015 if dispended with the conditions Levee . if 
erein. 

Thus, it infers that the restriction im i 
: posed under Rules, 2015 i 

continue to be in force, Therefore, 
fo teapent af etipoet at: Histone? 

in view of the aforesaid legal posi’ i i be said the Stat 
: : tion, it can i € 

Government, Is not the competent authority to consider the request of applicant Sakhar K ark h: 

grant stay to the impunged notice of Sola i a pur Corporation under the guise that th tte Governm 

has taken decision to move the airport from Hotangi to Mauze reas : Speer ami. 

aq veut fat a ae fear, fraaceren fates stenita 
siveraran, at Fraf 

at seat afer Swat ate aK 
i WATS sea. Ta aa Adu 

eeiavas 

agit eave ale ta MA aed. AS ater 
aaa sret 

EN202198RIT ATO doce 
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be. 
SET the VT Prete eehaears Peas aa ara an eamord abremererears Prey area 
AL oma. PIS sehen RUIN faaTt ature verre aeteltae Bex 
anil 48 sear Paar some sracaren aromas ward wares Wer wea waa Whee 
al, ara aif feet anda. 

Wey weet Reet garg eam sear afar wea, wee fates reread sneer, 
WoRNlé Sia otis efear ait daldah ata data anter rare dea ier wer 
Wt SRT Farol wears Poaran araven crtant raha eet, aa anauia POAT He STAN ST, 

ATT, 

pe 
(Fem fants) 

wart afaa, FENTE vat 
We:- 

2) A. SEN, A TT, HERTS UT, Ta, 
2) AT. Be Pay, A TET, Wot ferarM, yh, 
2) Wes Sa, AK TH, BA Mra waters, SAN, 

BNODIIIST STAT doce 
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Exhibit 
4 iy ' 

  

UID .- WAR AR/ 99N F%.9 699.2029 

ofa, 
UUM @ aed dara 
al. fentray aeardt arex arent ffs 
Pre, Tl. Ti ae, 

freer atergy 
FF. Og Row ye 
+e aragl- siddheshwarsugar@yahoo.com   

faua:- fretar wear erat aera aeth as Ba. WA Wy BAe 
Rienge aie St wa adh Faget qreararad. 

aH :- sat afaa wens wea adegia we. dra - 
ORR VII oTMHAE/ AAAI] FE. RE/e/ VOR GUA. 

wen aerreafetegs feta aent wer area A wate ak fem 
wearer cer viet yl Seth orqa nade oar wet oad ad are fe o¢/o8/2oW FAR vad Hee He. 

ree aenraa ora ahaa HEME waa sha a wea eal erga Way WaRwit fade Tara oee tar aie seit wet aatdal afta de ate Rr dea wang RET Bet SRE aerate Faro wears Pama sravear srearg cafe suet ora waist ome. aamgga ager Slat ath we aT fate seemed mich eeu Wea ardal vat aa 3g. 
at area sasfawars ai a, Bee aita Frese ow feraren ana wer fanwh an wag Peadia set a an get fav Wea Wea at Sea aez Feit Remav/aeam Sra AIT Teena aa de | era neater ai Soe SEAR SANTI a Ca TTS UST STONER A THT ee, UT 

ale Fe     

Chimni Draft note 

27 

Seannad Lee mam, oO ~~ 
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K 12 | 

SOLAPUR MUNICIPAL CORPORATION, Assistant Director, 

Town a Planatng Bepartment, Solapur 

’ 

  

-- ae 
  

~ OW.NO. ADTPITP/I|Q{ . - Date%211.2021- 

INTIMATION LETTER 

To, - . 

BINIYAS CONTENT PVT.LTD., 
Aged 32 years, Occupation Contractor 

-Address Structural Rehabilitation Engineer, 

CIN U74140KA2005 PT 036185 

NO. 200 CBI Main Road, 10™ Cross Ganga Nagar, 
Bangalore - 560 032 
Mobile No, 9663307601 
Email ID -mohankoti@binyas.com 

Subject - Demolition of Co-Geperation work Chimney at 

Siddheshwar Sugar Factory, Survey No. 

21/4,21/5, Kumthe, Hatagl Road, Satapar 

Reference - 1)Your tender dated 32/01/2021 as per E- Tender 

Notice No. 2020-21 (2020 SMC 63115) DATED 

22/12/2020. 

2)our letter- work order outward noADTP/TP/823 

date- 8/9/2021 

ee See sesteeesune 

Sir, 

Whereas Solapur Municipal Corporation hgs Invited the tender by publishing 

the public notice as per dated 22/12/2020 ( E-tender Instruction no. 2020-21 ) (2020 

SMC 631115 ) for doing the demolition work of fa- Generation Chimney at S.No. 

21/4 Siddheshwar Co- -operative Sugar Factory Hatgi Road, Kumthe, Solapur in view 

of same as per tender filled by you, the said work has been given to you as per 

sanction of the Hon’ble General body Solapur Municipal Corporation; Solapur 

through resolution No.78 dated 09/07/2021. . 

aim
e 

= c
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tween Municipal Corporation and you executed the 
In view. of above be | id 

agreement on 08/09/2021. The actual work is to bg started recelving the opinion of 

from the Law and Judiciary, Department through .the Under Secretary, Urban 

Development Department, Government of snare However, after receiving the 

said opinion Work should be completed within 60 days, 

, 4 Now we have received the opinion of the law and judiciary department hence 

you are suggested to start the demolition work farm 24/11/2021 and work should 

be completed within 60days as mentioned in the agreement. 

Thanking you,’ 

The contract amount of Rs.1,17,60,000/- 

With the permission of the Han'ble Commissioner ale, 

Dated 13/07/2021 py gah #92 

Asst, Pirector Town Planning, 

Solapur Municipal Corporation, Solapur 

a 

Dy. Engineer, . 

Town Planning Department, S.M.C. 

In. respect of the said work and as per the terms and conditions in tender 

give complete information ‘to the contractor ang do the needful for complete the . 

work within time limit. After completion of work take due care for paying bills. 

ga ovat 
Asst. Director Town Planning, 

Solapur Municipal Corporation, Solapur 

  

Pe. 

—_— 
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Exhibit 

Se yR HUTT ATCT. 
= 

yaya red arg, TTR - 2E2 008. 

Ree : carat.) aiggaz00 (fa.) RozoRo? 

4-4 : smccommisslonor@
yahoo.com 

wr f] asql a) Gee 
24] 99] 2°>?. 

  

SAT spa Peril oeeraaTaT. 
Welt) matey fafiora aide, arate ater fec/9/20% We Goan otreiel Te 

ast. 
2) sat afte, a fem, dae, dat aides mchhga/- 

Ro BQ/VIPio/.we. VRE/Re/ATa-23, F.2E/AV/ ORL. TVA. oo 

9) dar ardent dar af. fae Teoh MET ERE, FAS, elem 

US, HAGE FAT WAV ROW TAME Ba Hlcteit Sher aera. ; 

¥) ay. Paeeifent aiear sere £F.29/22/2028 Uae dacpleiea OT. Mregihepnt 
are ser. 

4) or. faeeitrert, alengr aid va wm. WW/SLALANVYasNTIM/EIze, 
Fe. 23/RV/ oR Ts Va. 
  

x 

ered, 

AMAR GT F.c/8/oW WH Ge BST VI SATetett BA. 

URGE HARE, FLEA OR TAR TF WT Bet aa “RA emul feaett 
ama faurmd afta went, aaa fates reread seer tare sii} ate fear ait 

aPTRR Serer 3 sero) Harr a Pera aera aI aE, aH. 
FEM 7S. ANAT ai Fe tw/Rt/20% TRA SST ART PERC Urge argo) za s 

a. We TA Fee aPRI GOR rot sibeiai a TF Wey Tease; bates 
aaa ATA eer fai ahem, MIT UIA aR Aware ane 

HONG ¢ srr er felt tisemmioiie. ant arene RG eRe Gait dom are. TT Sere TATA SATA ACA Be, HERI WENO] rigs nie feng et — 
Boiler Inspector Solapu Cuy @ gaz tieibue anbrainay Set Rep, ATE] WEeTTE. 

Chimn, Craft note 

50 
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WX Feaia FRaea0y Wil wer amar udzae ad Hafrarh met meu 
sere ee oe Bh. ParGa ners freer teenth ara aa on TreUh 

erica brat waar ae. aren ane Ta a dita 
waa ara (1 WE. ur, Tera, rare ae nana, ate 1 ares eatirs 

Y. Director of Industrial Safety and Health), WATT Yo'z, WaT de, 
HTT a ated : al. 4, Maharashtra Pollution control ar yt. wat Weta, aaa 
: a6 GE OMT eases, at ARTA ara ai. WA. WA, aa ah. Bear 

set fea wer ico ec atrant arate at. 
%) Dy. Director of Boiler Department amr yaa, aac tele WoRTAK. alery. 

°) wera catheier wee teres aa fer fram dart fx, opt fier eras, TERA Ye, 
TICE. 2) retary terre, Arar (a. TRIS AFA FI.A.%2%02372o1y). 

BEC UU Aatbs meer eet ercheameml Prevtara ered eye 
2) Se BST Tees are feat WR TA Tee Uy A. 

ae aN ee apa i rk a se 

2) a7 fear Paonia Boiler a ae Themax Company Pune Capacity Yoo 
Tone Per Hour yr Boiler Plant Chimany = Connect tart one. =I vera 

Turbine m1 fea rae sat Hal. Turbine a Capacity 22 Mega Watt/Hr 27aearq 
2. viene (edie) at. Preear area ait aipract. AE FAT ERE Bey sea 
a ee eg sree aa ing a Frpar 

Sie} Ciounexton nigel eens Baba nti o afiraraidh gated ane one 
Wat AKG qa, Boiler Unit, Steam Unit, Bagays and Biogas co-generation 
Boiler & Chimani 4 74 wasreiztt Connected ale. 

aa AA ws eI aT Ale FA, eer. arte award ara agra 

Aaa ap Hee Pano Teer Ae Ere Eh aera maar want ane. 
Rae STR AYE ECAH MATA IP PT aaa he a aah dqun ae 
ratory Pa STA AT TI Ae. PTT er ESR ae] eRe dau az 

FU A Far et Se ea ATA Fa rar wed etree feet amet SARA 

ee, Sea RE ae ATE AT. See EP cet ae oxen ach 

  
wien 

sy eran, on 
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omamcarauarateules & ) 

MAHARASHTRA POLLUTION CONTROL BOARD A 22 
REGIONAL OFFICE - PUNE oe No. 020-2581 1694 << Jog Centre, 3 Floor, 

ax No. 020-25811701 
Wakdewadi, 

e-mail 
: -mail Mpune@mpch gov in FeNTE 

Old-Pune Mumbai Road 
MsiLus_Wwww.mpcb.qov iq ——S_ 

Pune- 411003 

—— — — ——_ Se” Ls 
MPCB/IROP/CDy/2 111290004 

Date: 29/11/2021 

    

    —.  __ 

To, 

M/s, Shri Siddheshwar SSK Ltd., (Sugar and Co-Generation) Gat No. 21/4 to 21/6, At. Kumathe, Post. Tikekarwadi, Tal. North Solapur, Dist, Solapur, 

Sub: Closure Directions u/s 33A of the Water (Prevention & Control of Pollution) Act, 1974 and uls 31 A of the Air (Prevention & Control! of Pollution) Act, 1981 and Hazardous and Other Wastes (Management & Transboundary Movement) Rules, 2016 and amendments thereafter. 
Ref: 1) Consent granted by the Board. 

2) Various complaints made by Dr, Sandeep Aadke and Shri, Sanjay Thobade 3) O.A. 18/2021 field by Mr. Sanjay Thobade before Hon'ble NGT against your industry. 
, 4) Show Cause Notice for closure issued by the Board vide letter Dtd. 02/7/2021 5) Criminal Complaint bearing no. RCC-822/2021 before Hon'ble CJMFC, Solapur vide Dtd. 07/7/2021 filed by the Board. 

6) Caution Notices issued by Sub Regional Officer, Solapur vide letter Dtd. 20/10/2021 
7) Direction issued vide no. MPCB/ROP/Directions/21 10270020, Dt 27/10/2021 8) Sub Regional Officer, Solapur submitted legal actions Proposal vide no. MPCB-LEGAL-ACTIONS- 160921 014, Dtd. 25/11/2021 and Approval received from HQ 29/41/2021. 

9) Email received from Sub Regional Officer, Solapur on 29/1 1/2021 regarding production status. 

      
WHEREAS, your industry is located in the ‘Pollution Prevention Area’ under Water 

(Prevention & Control of ‘Pollution) Act, 1974, Air (Prevention & Control of) Act, 1981 and Hazardous & Other Wastes (Management & Transboundary Movement ) Rules, 2016 followed 
by further amendments made therein from time to time. 

AND WHEREAS, M.P.C. Board had granted the consent to operate for 2500 TCD and 
10 MW Co-Generation under section 26 of the Water (Prevention and Control of Pollution) Act, 1974, under section 21 of the Air ( Prevention and Control of Pollution) Act, 1981 and 
Authorization under Rule 6 of the hazardous and Other Wastes (Management & Transboundary - Movement ) Rules, 2016 and amendments thereof. 

AND WHEREAS, it is obligatory on your part to renew the consent to operate time to time as per stipulated period mentioned in the existing consent. 

AND WHEREAS, it is obligatory on your part to oble's consent to establish fo: expansicn and shall not carried out expansion before to obtain consent to establish and environmental clearance, if applicable, 
; 

/ 2...
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AND WHEREAS, it is obligatory on your part to provide Poe rectivel 
warranted and:to operate and maintain the same continuously and effe 
standards prescribed in the Board's Consent. 

; iled to achieve 
AND WHEREAS, Board had issued Show Cause Notice for Closure as falls 

consented Standards for JVS results vide reference (4). 
. ication 

AND WHEREAS, one of the complainants Shri. Sanjay Thobade has TE sine 

before Honj'ble NGT vide O.A. 18/2021.Hon'ble NGT had passed order to form joint co 
for actual and factual report of CPCB, SPCB and District Magistrate accordingly committee has 
visited to your industry. . 

  

ro] systems as it 

y to achieve the 

AND: WHEREAS, Board has filed criminal complaint bearing no. RCC 822/2021 vide 
‘Did. 07/7/2021 before Hon'ble CJMFC, Solapur for violation of EIA Notification, 2006 and further 
amendments thereto. 

AND WHEREAS, Board has refused yout application (UAN No. 32789) for consent to 
operate for expansion of sugar and co-generation unit vide Dtd. 13/03/2020 for non-obfaining 

of Environmental Clearance, 

AND: WHEREAS, Board had issued Directions vide reference (7) for on-compliances 
and same have been violated, 

(1) You have carried out modernization-cum-expansion in Sugar and Co-Generations 

Unit without obtaining Board's Permission. 

(2) You have instalied expansion of unit for. co-generation from 10 MW to 36 MW without 
obtaining Board's Consent as well as Environmental Clearance. 

(3) You have not applied for renewal of consent for both units within stipulated time. 

(4) You have started operation of Co-Generation Boiler and Crushing More than the 
consented capacity, which doesn't have Environmental Clearance and Violated the 
provisions of various Environmental enactments. 

(5) You have not submitted your crushing data, distillery production quantity and co- | 
generation production data fortnightly. , 

AND- WHEREAS, Hon'ble District Collector, Solapur has conducted meeting on 
22/11/2021 and directed to Sub Regional Officer Solapur to carryout detailed inspection and 
present status of compliance of various legal directions. 

AND WHEREAS, Accordingly, Sub Regianal Officer has visited to your industry on 
23/11/2021 and reported and confirmed that, the industry has not complied with the Board's 
Directions. 

AND WHEREAS, Sub Regional Officer Solapur has verified and reported 6n 29/11/2021 that industry is exceeding crushing capacity more than 2500 TCD and Co-generation is more than10 MW, which conclude that industry is violated the consented production capacity. | 
AND WHEREAS, despite of all above issues of non-compliance, violations of environmental. clearance and legal filed matters and given sufficient Opportunities for improvement, you have continued unabated violations of environmental laws. 

r 
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AND WHERE ‘ 

information of the a os going through the record of your case, reports, legal cases and 

thal, you have failed t nae and making necessary enquiries, | came to the conclusion 

1981 and EIA Notion with the. provision of Water (P&CP) Act, 1974, Air (P&CP) Act. 

least bothered way. ion, 2006 and thereby causing grave injury to the Environment in the 

the Senin ia EFORE, in exercise of powers conferred upon me by the Board u/s 33A of 

Conleaoke sitar ntion & Control of Pollution) Act, 1974 and u/s 31 A of the Air (Prevention & 

hereby direct a Act, 1981, |, the undersigned, Nitin Shinde, I/c. Regional Officer at Pune 

closure ti a etone down the manufacturing activities within 96 Hrs being 4 safe 

dir ime period with immediate compliance intimation to the Board. Also hereby 

ected to not to resume your manufacturing activity till to further orders of the Board, 

which may please be noted. 

This closure directions is being issued with the approval of Board’s Authority. 

For and on behalf of 

Maharashtra Pollution sree 

nt 4G] m2! 
(Nitin shine a 

l/C. Regional Officer, Pune 

Copy submitted for favor of information to:- 
1, The Member Secretary, MPCB, Mumbai. 

Copy submitted for information and further necessary action :- 

4. District Collector, Solapur. : 

2. Commissioner, Solapur Municipal Corporation, Solapur. 

Copy submitted to :- 

4. Joint Director (WPC), MPCB, Mumbai. 

> Law Officer (P & L Div), MPCB, Mumbai. 

Copy forwarded for necessary action to: 

1. Superintendent Engineer, MSEDCL Division, Solapur / Executive Engineer 

MSEDCL Urban Division, Solapur :- He is directed to disconnect the electric 

supply of above unit, after completio of safe closure time period (96 Hrs.) and 

communicate accordingly. 

Superintendent Engineer / Executive Engineer, Irrigation Department. 

Solapur:- He is directed to disconnect the water supply of above unit. after 

completion of safe closure time period (96 Hrs.) and communicate accordingly. 

Copy to Sub Regional Officer, Solapur.- 

He is directed to serve the directions to addressee and competent authorities for 
effective implementation of the directions. Also submit acknowledgement copies of the 
directions to this office immediately and submit further compliance report of same time 
to time. 

= ; 
For and on behalf of MPC Board 

ithe Sow 

l/c. Regional Officer, Pune 
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Exhibi} 
‘Q' 

WP 7872-81 @ WP 9446-21. .0dt 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY 

CIVIL APPELLATE JURISDICTION 

WRIT PETITION NO.7878 OF 2021 
WITH 

INTERIM APPLICATION NO. 6770 OF 2022 
WITH 

INTERIM APPLICATION (ST) NO. 4430 OF 2022 
WITH 

INTERIM APPLICATION NO. 297 OF 2022 
WITH 

INTERIM APPLICATION NO. 171 OF 2022 
ply, WITH 

wuxira, HEE INTERIM APPLICATION NO. 325 OF 2022 
ae Bee WITH 

“ INTERIM APPLICATION NO. 4274 OF 2021 
WITH 

INTERIM APPLICATION NO. 296 OF 2022 
WITH >? 

INTERIM APPLICATION NO. 4273 OF 2021 
IN 

WRIT PETITION NO.7872 OF 2021 
WITH 

WRIT PETITION NO. 9446 OF 2021 
WITH 

INTERIM APPLICATION (ST) 5335 OF 2028 

Shree Siddeshwar Sahakari Sakhar Karkhana 

Maryadit, Kumathe .... Petitioner 

Vs. 
State of Maharashtra, Urban Development 

Department, Mantralaya & Ors. .... Respondents 

Mr. Anil Sakhare, Senior Counsel a/w Mr. Rupesh Bobade for the 

Petitioner in WP 7872/2021 & 9446/2021. 

Mr. Shriram Kulkarni a/w Mr. Rupesh Bobade for the Petitioner in 

WP 1873/2082. 

Nikita Gadgil 1/83
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WP 7872-21 @ WP 9446-21.0dt 

Mr. A. I. Patel, Addl. GP a/w. Kavita Solunke, for the Respondent-State. 

Mr. Dilip Bodake for the Respondents. 

Mr. D. P. Singh, for Respondents No.1, 2 and 3-UOI in WP/9446/2021. 

Mr. Shrishail Sakhare for the Applicant in IA/296/2022. 

Mr. Prasad Kulkarni for the Applicant in IA/297/20228. 

Mr. Bhushan Walimbe for the Applicant in IA/325/2082. 

Dr. Ramdas Sabban for the Applicant in IA/171/2022 and WP 

1873/2028 with IA (St) 9454/2022 and IA(St.) 5335/2022. 

CORAM: A.A. SAYED & 
ABHAY AHUdA, JJ 

DATE : 31ST MAY, 2022 

JUDGMENT : (PER COURT) 

1. Petitioner is a Co-operative sugar factory registered under the 

Multi-state Co-operative Societies Act, 2002. 

a. Solapur Airport was built in the year 1987 near village Hotgi. In 

the year 1992, due to the extension of the territorial limits of the 

Solapur Municipal Corporation, Petitioner’s factory as well as the 

airport came within the Respondent-Corporation’s city limits. On 21* 

August, 2013 there was a Government Resolution which proposed to 

construct the new airport at Boramani/Tandulwadi. 

3. Between 8012 and 2013, Petitioner took a decision for the 

expansion of the sugar factory for increasing the crushing capacity 

from 5000 to 7500 TCP, expansion of the distillery from 80 kl per day 

Nikita Gadgil 2/83 
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WP 7872-21 @ WP 9446-21.odt 

to 50 Kl per day, as well as for setting up of 38 Mega Watt Co- 

generation Power Project. It is the case of Petitioner that for the said 

expansion of sugar factory and to operate the cogeneration plant and 

the sugar factory, Petitioner was required to install a boiler of 200 

TPH, which is interconnected with 90 meter height RCC Chimney. 

Therefore, on 25" December, 2012, Petitioner applied to the Solapur 

Municipal Corporation for NOC for the necessary expansions and 

cogeneration project and to undertake chimney construction. 

4. Vide communication dated 29™ January 2013, Respondent No. 

2 issued “in-principle” NOC to Petitioner for the said expansions as 

well as and the Co-generation power project, subject to scrupulous 

compliance of all rules and Acts in relation to the installation of the 

project and obtention of all necessary permissions and sanctions from 

various Government authorities and the Solapur Municipal 

Corporation. 

5. Pending such permissions, Petitioner went ahead and installed 

Chimney of the height of 553 meters above mean sea level/ 90 meters 

above PFL located at a distance of 1900 meters in approach RWY 33 

of Solapur Airport. 

Nikita Gadgil 3/83
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WP 7872-21 @ WP 9446-21 .odt 

6. It is submitted on behalf of the Airport Authority that since the 

Petitioner was erecting a steel structure at the approach path zone of 

runway 4535 end of the airport, the Airport Authority of India vide 

communication dated 18" February, 2014 intimated to the Collector 

of Solapur that Petitioner’s sugar factory was erecting a steel 

structure which would be a severe obstacle to the aircrafts during 

landing/taking off on the runway which violates the airport norms. It 

was also informed that Petitioner was erecting the said structure 

without taking any NOC from the Airport Authority and requested the 

Collector to take appropriate steps to demolish the said structure 

immediately. 

te It is however submitted that Petitioner also obtained 

permissions from other relevant authorities such as Maharashtra 

State Pollution Control Board (MPCB) dated 28™ January, 2014, from 

Sugar Commissioner, Pune dated 7" May, 2013. 

8. The Respondent- Solapur Municipal Corporation issued notice 

dated 24 February, 2014 under Section 478 of the MMC Act and 

Petitioner replied and sought time to obtain the relevant permissions. 

Nikita Gadgil 4/83 
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WP 7872-21 @ WP 9446-21.odt 

9. Thereafter, the Airport Authority of India issued a letter dated 

1* May, 2014 to Petitioner objecting to the increase in the permissible 

height for construction in respect of which the Airport Authority 

suggested the Petitioner to give an undertaking/sanction plan within 

90 days. It is submitted on behalf of the Airport Authority that the 

said letter was not an NOC. 

10. The Airport Authority of India issued a letter dated 12™ 

September, 2014 to the Prant Tehsildar, Collector Office, Solapur, with 

a copy to the Petitioner stating that NOC was not granted to the 

Petitioner for erection of chimney. It is stated in the said letter that 

the Airport Authority had issued a letter to the Petitioner for 

reconstructing the height only upto 41 meters AGL requesting 

stoppage of construction of chimney and for which Petitioner was 

required to submit an undertaking within 90 days. The Tehsildar was 

requested by the Airport Authority to take necessary action for 

stoppage of work as no NOC was granted for the said construction. 

ll. The Airport Authority of India issued a letter dated 12" 

September, 2014 to the Prant Tehsildar, Collector Office, Solapur, with 

a copy to the Petitioner stating that NOC was not granted to the 

Nikita Gadgil 5/83

801



WP 7872-21 @ WP 9446-21.odt 

Petitioner for erection of chimney. It is stated in the said letter that 

the Airport Authority had issued a letter to the Petitioner for 

reconstructing the height only upto 41 meters AGL requesting 

stoppage of construction of chimney and for which Petitioner was 

required to submit an undertaking within 90 days. The Tehsildar was 

requested by the Airport Authority to take necessary action for 

stoppage of work as no NOC was granted for the said construction. 

lg. Later, in the year 2014, Petitioner applied to the Airport 

Authority of India, Mumbai, (Western Region) seeking no objection as 

the proposed chimney was 90 meters above the ground level and 553 

meters above mean sea level. During the pendency of the said 

application, Petitioner was advised that the said Airport Authority 

had power to grant NOC only upto the height of 504 meters above 

mean sea level. Therefore, Petitioner applied to the Airport Authority 

at Delhi, seeking NOC for construction of the desired Chimney height. 

13. It appears that the proceedings pursuant to the notice dated 

24" February, 2014, were dropped and vide communication dated 10™ 

August, 2016, Respondent No.2 issued fresh “in-principle” NOC to 

Petitioner similar to the one dated 29™ January, 2013. 

Nikita Gadgil 6/83 
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WP 7872-21 @ WP 9446-21 .odt 

14. Itis submitted on behalf of Airport Authority that the Airport 

Authority of India issued NOC for height clearance dated 17" 

February, 2017 and NOC for height clearance dated 17 May, 2017 

only upto the height of 30 meters AGL, whereas Petitioner had 

already constructed the chimney with a height of 90 meters AGL in 

the year 2014 itself. Vide NOC dated 17" February 2017, Airport 

Authority, Delhi issued NOC for construction of Chimney upto 493.96 

meters above mean sea level, valid until 16" February 2024. That, the 

permissible top elevation as per NOC for height clearance is 493.96 

meters AMSL and the site elevation in meters AMSL as submitted by 

the Petitioner was 465 meters. It is submitted that Petitioner could 

not have commence construction without obtaining NOC from the 

Airport Authority of India, Ministry of Civil Aviation, Government of 

India and other appropriate authorities. 

15. Vide letter dated 7" March 2017, Petitioner appealed to the 

Airport Authority for NOC for construction of RCC chimney of 90 

meters height from PFL stating that the same was required as per 

condition of MPCB consent / NOC to establish dated 28" January, 

2014. 

Nikita Gadgil 7/83
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16. Somewhere in 2016-17, the Government of India issued a 

notification for Regional Connectivity of Airports known as “Regional 

Connectivity Scheme”. It appears that pursuant to this scheme, vide 

communication dated 15™ March 2017, Respondent No. 1- State 

directed the Collector, Solapur to take necessary steps within three 

months for removal of the Chimney as the same was causing 

obstruction in take off at Solapur Airport and to transfer the 

possession of the said land to the Airport Authority after removing 

the encroachment on the said land for the purpose of development of 

Hotgi Airport. 

17. Vide communication dated 6” April 2017, Petitioner was 

granted one month period by the Collector, Solapur to remove the 

Chimney as there was obstruction for take-off, failing which further 

necessary action would be taken. 

18. It appears that around 18™ April, 2017 Petitioner made 

applications under Sections 44, 45, 55 and 58 of the MRITP Act, 1966 

and under Sections 253 and 254 of the MMC Act. 
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19. However, it is submitted that the said applications were rejected 

on the ground that the (1) Airport Authority of India had given 

permission only of 50.96 meters AMSL to the chimney and (2) the 

Government of India has identified “Solapur Hotgi Airport” in the first 

list for the Regional Connectivity Scheme and since the sakhar 

karkhana chimney’s height was causing hindrance in the operation of 

the flight and the State of Maharashtra has taken a decision to 

remove/demolish the sakhar karkhana chimney (by letter Under 

Secretary Administrative Department Government of Maharashtra, 

Mantralay, Mumbai, letter No. MADC 2012 PK/449/28A dated 15™ 

March, 2017 issued notice to collector by State Government, State of 

Maharashtra to collector Solapur). 

20. Aggrieved by the aforesaid, Petitioner filed Writ Petition No. 

5253 of 2017 on 28" April, 2017 before this Court challenging the 

aforementioned communication dated 15“ March 2017 and the Notice 

dated 6" April 2017. 

al. On 4 May 2017, this Court did not grant any stay to the said 

orders, but permitted Petitioner to approach the Airport Authority of 

India, New Delhi. 
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82. On2és" July 2017, Petitioner filed an Appeal before the Appellate 

Committee of the Airport Authority of India against the aforesaid 

orders. By e-mail dated 25%” September, 2017, the Appellate 

Committee of the Airport Authority of India, Delhi informed Petitioner 

that it had directed the Airport Authority of India to hear the appeal. 

ads. One Siddheshwar Rashtriya Sakhar Kamgar Union filed Writ 

Petition No.12131 of 2017 before this aut on 3™ November, 2017 

seeking stay of the communications by the Collector and the State 

government to pull down the chimney on the ground that the 

crushing season was round the corner in November and in the event 

the chimney was pulled down, the union employees would be rendered 

jobless without any source of income. 

24. On 10™ November, 2017, this Court in Writ Petition No.5253 of 

2017 directed no-coercive steps against Petitioner. 

25. On 18" December 2017, Airport Authority of India, heard 

Petitioner’s Appeal for height clearance and NOC upto 553 meters 

AMSL and rejected the said Appeal as Solapur Airport was statedly 

an operational airport and Regional Connectivity operations were 
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planned thereat observing that Top Elevation of 493.36 meters AMSL 

(30 m AGL )as authorised by letter dated 10" April, 2017 could not be 

further increased. 

26. Being dissatisfied and aggrieved with the above order date 18™ 

December, 2017, Petitioner filed Writ Petition (Stamp) no. 11873 of 

2018 before this Court. By order dated 23” July, 2018, this Court 

directed that all the connected Petitions viz. Writ Petition No. 5253 of 

2017, Writ Petition (Stamp) No. 11873 of 2018 and Writ Petition No. 

12131 of 2017 filed by the Kamgar Union be listed on 3™ August, 2018. 

The Writ Petition No.52535 of 2017 and connected Petitions were 

finally dismissed by a detailed decision dated 6" August 2018. The 

said decision was challenged in the Supreme Court on 12" November, 

2018. 

a’. Thereafter, a notice dated 12 November, 2018 was issued by 

the Airport Authority of India, Airport in Charge, Solapur Airport 

under Section 9A of the Aircraft Act, 1934. 

28. An order dated 10" October, 2018 was passed under Rule 4 of 

Aircraft (Demolition of Obstruction caused by Buildings and Trees 

etc.) Rules, 1994 (the “said Rules”), which is quoted as under:- 

Nikita Gadgil 11/83

807



WP 7872-21 @ WP 9446-21.odt 

“4. Owner to furnish details - (1) The service of the copy of 
the notification under rule 3 shall be accompanied by an 

order of the Director General of Civil Aviation or any other 

officer of the Civil Aviation Department authorized by him in 

this behalf directing the owner to furnish to the officer-in- 

charge of the aerodrome, within a specified period, a plan 

showing the location of the building or tree, as the case may 
be, and also its dimensions or any other details specified in 

the order. (2) The owner shall be bound to furnish the details 

asked for in the order passed under sub-rule (1).” 

29. Vide communication dated 4" December, 2018, Petitioner 

pointed out that the NTPC chimney was also obstructing the approach 

path. Also details about the new airport at village Boramani were also 

submitted. It was also pointed out that the alternate runway no. 15 

was available for take off and landing instead of runway no. 16. 

30. The Hon’ble Supreme Court vide interim order dated 7” 

December 2018 allowed the Airport Authority to proceed in the 

matter uninfluenced by the pendency of the Petitions and to take 

appropriate action as per law but directed that till the next date of 

hearing no effect be given to notice/communication dated 15 March 

2017 issued by the State Government and the letter dated 6” April 

2017 issued by the Collector. 

31. Petitioner filed reply dated 28" January, 2019 on 31* January 

2019 denying the contents and informing that NTPC, Solapur chimney 
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was in the funnel way of the landing and take-off of flights had a 

height three times more than Petitioner and that the permission for 

the said height was granted by the Airport Authority of India, 

Mumbai whereas the same was not considered in the case of 

Petitioner. It was informed that Petitioner’s factory chimney height is 

90 meters i.e. 55. meters above mean sea level while NTPC chimney 

height is 278 meters i.e. 7356 meters above mean sea level and that 

the notice under Rule 4 of the 1994 Rules issued to the Petitioner was 

therefore highhanded. That Petitioner’s NOC was turned down by 

letter dated 1° May, 2014 stating that it had no authority to grant 

height certificate above 504 meters above mean sea level while NTPC 

had been granted NOC of 736 meters above mean sea level. 

Se. Pursuant to personal hearing notice dated 15" May, 2019 the 

Petitioner was heard on 31* May 2019 and the matter was closed for 

orders after which the Deputy Director General of Civil Aviation 

passed Final Order dated 24 August 2019, holding that Petitioner’s 

Chimney was penetrating approach surface of RWY-33 by 52.2 meters 

and its height needed to be reduced to the permissible height of 498.4 

meters at the earliest. Said order refers to obstacle survey conducted 

in the year 8017 by Airport Authority of India and a physical 
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verification about the penetration of the chimney. 

35. Later by order dated 29" August 2019, when the two SLPs viz. 

one by Petitioner and the other by the Kamgar Union were listed, the 

Hon’ble Supreme Court, in view of the order dated 24 August 2019, 

passed by the Deputy Director General of Civil Aviation observed that 

the orders which were subject matter of challenge in the SLPs had in 

that sense become redundant and relegated Petitioner to the option of 

remedy by way of appeal under the Rule 6A of the said Rules thereby 

disposing the SLPs leaving all contentions open, including the 

question of jurisdiction of the Collector to pass an order in that 

regard. 

54. Itis submitted on behalf of Petitioner that the above mentioned 

letter/notice dated 15™ March, 2017 and the notice date 6" April, 

2017 have become redundant in view of the Supreme Court order 

dated 29" August, 2019 and therefore even the grounds of rejection of 

the regularisation application dated 12™ April, 2017 have become 

redundant and void. 

Nikita Gadgil 14/83 

 

810



WP 7872-21 @ WP 9446-21.odt 

55. In pursuance of the Hon’ble Supreme Court's order dated 29™ 

August, 2019, Petitioner filed Appeal under Rule 6A of the said Rules 

before DGCA, Delhi against order dated 24” August 2019 on 23™ 

October 2019,inter alia on the following grounds:- 

qd) That the obstacle survey conducted in the year 2017 

by Airport Authority of India has not been supplied to the 

Petitioner nor the said survey report is brought on record 

and therefore, in the absence of the survey report on 8017, 

the impugned order ought to be set aside and declared as null 

and void. 

Gi) That no physical verification of the chimney was 

carried out by the Airport Authority of India nor any physical 

verification report was provided by the Petitioner and 

therefore in the absence of physical verification report, the 

impugned order deserves to be set aside. 

Gii) The Airport Authority failed to appreciate that in the 

year 2016-2017 there were 450 flights, in the year 2017-2018 

and 2018-2019 there were flights that had safely landed and 

departed at Solapur Airport without causing obstacles 

infringing the obstacle limitation surfaces (OLS) at Solapur. 

Therefore, the apprehensions of the Airport Authority of 
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India were unfounded without the survey report and physical 

verification report. 

(iv) The Authority has failed to appreciate that Petitioner has 

obtained necessary permissions from the concerned 

authorities for construction of cogeneration and expansion of 

existing sugar factory from Solapur Municipal Corporation, 

Sugar Commissioner, State of Maharashtra and MPCB. 

(v) That the Authority has failed to appreciate that the NTPC 

chimneys height is more than 278 meters and 3 times height 

of the Petitioner’s chimney and on the ground of parity alone 

the impugned order deserves to be set aside. 

(vi) The Authority has failed to appreciate that the 

suggestion of shifting the existing chimney is impracticable 

and technically not viable. It is submitted that boiler has to be 

at the closest distance for effective power and energy 

generation and the sites suggested by Airport Authority of 

India are at a distance of 800 meters and beyond and 

therefore not viable. 

(vii) That the Authority has failed to appreciate that the 

Government Resolution dated 21** August, 20135 whereby it 

has been recorded that the Government of Maharashtra has 
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acquired 550 hectares of land in village Boramani and 

Tandulwadi for construction of the new Airport closure of the 

Airport at Hotgi. 

(viii) That the Authority has failed to appreciate the social 

contribution of Petitioner in uplifting the farmers being the 

pioneer sugar factory in the State of Maharashtra that has 

funds reserved for the farmers (shareholders), medical 

treatment, etc, which claim has been implemented in getting 

claims by the legal heirs of deceased farmers amounting of 

Rs. 1.20 crores. 

(ix) That the Authority has failed to appreciate that 

Petitioner had taken huge loans running in crores from Bank 

of Baroda, National C-operative Development Corporation 

and Solapur Janata Sahakari Bank for construction of 

cogeneration plant and expansion of the existing plant and 

that if the impugned order was to be implemented and the 

chimney height reduced to 52.2 meters, the entire set of 

cogeneration, sugar factory and distillery would become non- 

functional rendering the closure of co-generation plant, sugar 

factory and distillery. 
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36. On 3 December 2019 DGCA, Delhi rejected the Appeal of 

Petitioner and confirmed order dated 24 August 2019 passed by the 

Deputy DGCA directing the Petitioner to reduce the height of the said 

chimney to 498.4 meters above mean sea level within 60 days. The 

said order is quoted as under:- 

“Whereas, an obstacle survey conducted in the year 2017 by 

Airports Authority of India (AAI) reveals the obstacles 
infringing the Obstacle Limitation Surfaces (OLS) of Solapur 

airport, Solapur. 

&.Whereas, AAI indentified a Chimney owned by M/s Shri 

Siddeshwar Sahakari Sakhar Karkhana Ltd. (SSSSKL), 
Solapur as the critical obstacle infringing Obstacle Limitation 

Surfaces (OLS) of Solapur airport based on the Obstacle 

survey-2017. The Chimney is penetrating the APPROACH 

SURFACE of RWY by 52.2 meters against the permissible top 

elevation of 498.4 metes AMSI. 

35. Whereas, an order for physical verification was issued to 
the owner of said Chimney under rule 3 and 4 of the Aircraft 

(Demolition of obstructions caused by Buildings-and Trees 
ete) Rules, 1994, with direction to furnish to The Officer-in- 

Charge, Solapur Airport, Solapur, a plan showing the said 

Chimney and also its dimensions and other details 

mentioned in the said order A physical verification was 

carried out by AAI at the site and after verification AAI 

confirmed abut the penetration of said Chimney by 52.2 
meters and forwarded these details to DGCA. 
4. Whereas, as per Rule 6 of the Aircraft (Demolition of 

obstructions caused by Buildings and Trees etc.) Rules, 1994, 
a personal hearing was granted to the owner of Chimney 

forming an obstacle by Deputy Director General (DDG) of 

Civil Aviation, on 31.05.2019. After the said hearing it was 

established that the Chimney is pertaining the APPROACH 

SURFACE of RWY 33 by 58.2 meters. Consequently in 

exercise of the power conferred under Rule 6 of the Aircraft 

(Demolition of obstructions caused by Buildings and Trees 
ete.) Rules, 1994, the DDG of Civil Aviation directed the 
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owner of M/s SSSSK Ltd, Solapur, to reduce the height of said 

Chimney to 498.4 meters AMSL within 60 days from the 

date of issue of Final order dated 24.08.19. 

§&. Whereas, under the provisions of Rule 6A of the Aircraft 

(Demolition of obstruction caused by Buildings, and Trees 

etc) Rules, 1994, an appeal was filed against the Final Order 

dated 24.08.19 by Managing Director, M/s SSSSKL, Solapur 

on 28.10.19 to the appellate authority i.e. Director General. 
6. Whereas, I heard the appeal on 03.12.19 wherein Mr. 

Dharmraj A Kadadi, President of M/s SSSSK Ltd and Mr 
Sameer Bhagwat Salgar, Managing Director of M/s SSSSk Ltd 
attended the hearing on at DGCA(H@) and made submission 

that Final Order is contrary to the principles of justice & 

equity. The appeal has been dismissed. 

7”. In view of above and under provisions of Rule 6A of the 

Aircraft (Demolition of obstructions caused by Buildings and 

Trees etc.) Rules, 1994, I hereby confirm the final order 

dated 24.08.19 passed by DDG of Civil Aviation and hereby 
direct, the appellant herein to reduce the height of said 

Chimney to 498.4 meters AMSL within 60 days of issue of 

this order.” 

57. Aggrieved by the above order, Petitioner has filed Writ Petition 

(L) No. 21583 of 2021 (WP 9446 of 2021) on 30™ October, 2021 

before this Court challenging the order dated 3™ December 2019 

passed by the Respondent No.2-DGCA in Appeal under Section 6A of 

the said Rules 1994, as well as against order dated 10 October, 2018 

passed by the Respondent No.4-Airport Incharge Airport Authority of 

India and order dated 24 August, 2019 passed by the Respondent 

No.3-Deputy Director General of Civil Aviation taking up largely the 

same grounds as in the Memo of Appeal filed before the DGCA such 
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as:- 

(i)That the obstacle survey conducted in the year 2017 by the 

Airport Authority of India is not supplied to Petitioner nor 

the said survey report is brought on record. 

Gi) That no physical verification of chimney was carried out 

by the Airport Authority of India nor any physical 

verification report was provided to Petitioner. 

Giii) That the Airport Authority failed to appreciate that in 

the year 2016-2017 there were 450 flights, in the year 2017- 

2018 and 2018-2019 there were flights that had safely landed 

and departed from Solapur Airport without causing obstacles 

infringing the obstacle limitation surfaces (OLS) at Solapur. 

Therefore, the apprehensions of the Airport Authority of 

India were unfounded without the survey report and physical 

verification report. 

(iv) That the Authority has failed to appreciate that the 

Government Resolution dated 21 August, 2013 whereby it 

has been recorded that the Government of Maharashtra has 

acquired 550 hectares of land in village Boramani and 

Tandulwadi for construction of the new Airport closure of the 

Airport at Hotgi. 
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(v) That by Government Resolution dated 29" October, 2020, 

the Government of Maharashtra has granted revised 

administrative approval and revised financial approval for 

the acquisition of additional land for the Solapur (Boramani) 

Airport. It is recorded therein that the land admeasuring 

549.31 hectares is already acquired and the approval for 

acquisition of additional land admeasuring 29.94 hectares is 

granted. That therefore, the Government of Maharashtra is 

going to use the old airport at Hotgi exclusively for the 

commercial use and no flight will take off from there after the 

construction of the new chimney at Boramani and therefore, 

there is no necessity of reducing the height of the chimney of 

Petitioners sugar factory. 

48. More or less the same grounds that were taken in the Appeal 

before the DGCA have been reiterated in the said Writ Petition. 

39. In the meanwhile, on 11“ November, 2019, the Respondent 

No.3-The City engineer, Solapur Municipal Corporation, vide notice 

under Section 478 of the Maharashtra Municipal Corporation Act, 

1949 (the “MMC Act”), directed Petitioner to demolish/pull down the 
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chimney, to which Petitioner gave a reply on 15" November, 2019. On 

(same day), Writ Petition (ST). No. 89268 of 2019 was filed by the 

Petitioner before this Court challenging the said notice under Section 

478 of the MMC Act. 

40. On 2™ December, 2019, Petitioner made an application to the 

Secretary of the Urban Development Department, State of 

Maharashtra seeking to stay the notice/order dated 11 November, 

2019. 

41. On 89" October 2020, Government of Maharashtra issued a 

Resolution No. MAD-1619/Case No. 55/28-A, granting improved 

administrative approval to the acquisition of approximately 580 

hectares of land for Boramani Airport at Solapur with additional 

29.94 hectares private land acquisition. By the said Government 

Resolution, a total of Rs. 122.79 crores expenses has been approved 

in addition to expense of Rs. 46.29 crores for the additional 29.94 

hectares for private land acquisition. 

42. On 21 December, 2020, the aforementioned Writ Petition (ST.) 

No. 29268 of 2019, was withdrawn in view of the aforesaid GR dated 
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29" October, 2020 with liberty to take out appropriate proceedings as 

advised. It was stated in the said order that Respondents shall not 

demolish the chimney for a period of four weeks from the date of the 

order, in view of the request made on behalf of Petitioner. However, it 

was also directed that Petitioner shall not move this Court seeking 

any extension. It was recorded therein that in the event of any fresh 

proceeding being taken out by the Petitioner pursuant to the GR dated 

29" October, 2020, the same shall be decided strictly on merits and all 

contentions of the parties were kept open. 

43. On 18" December, 2020 Respondent No.2 asked Petitioner to 

attend the hearing on 28" December, 2020 and explain the points 

raised by Petitioner in his reply dated 15" November, 2019. It is 

submitted on behalf of Petitioner that no explanation was sought from 

Petitioner as to why NOC issued on 1* February, 2013 and 18" August, 

2016 cannot be cancelled. 

44. It is submitted that even at the hearing before the 

Commissioner on 28" December, 2020 no query with respect to the 

cancellation of the NOCs was raised. 

Nikita Gadgil 25/83

819



WP 7872-21 @ WP 9446-21.0dt 

45. By order dated 15” January, 2021, Respondent-Solapur 

Municipal Corporation cancelled the NOCs dated 29™ January, 2013 

and 10” August, 2016 issued by Respondent No.2. Notice under 

Section 478 was also held to be proper. The said order is quoted as 

under:- 

“ 

rile mwo.smic -z i SAU VV 6 8 se 1 isnt) YO RIM 45 1Nan: bind 

Ca - 
al 

~ awrance NWEVrreaTea sar, retry. 
2G BT. ASS, Te er 2 

a 

Pa 
anreariorer, arrerreys — FereSeat aratar Farareft Speaking Orders fe. /O1sL26 2 a 

Faw :- =f. erstreg Ses trae seer rent fenft or =, sve 
T.21yaaeiyss Ta, TTT ePaper rere ro — 

Wires =T= 

Wert :- 1) =F. Pereteadr sae eer ses att aris 
Fz. 25/12/2012 SRS STEER STUY SRT efor ATT 

2) a= sivrerat, sere sere Sererse, Perea 

[See Tsr TWAT AT ST... aT. aT... ag, 
T.O1/02/2013 areas oft. Fre@sae eee St ee ee ees 
ST a alte seis eres Pees at eres 4S. 
3) Feet SATs Wass Wei A aie Shear waa, 

si : 5: 

Fe TT. A =. JOT Se YL star eee 2 O1 3-14/12- 
13/18/02/2014 f2#.18/2/2014 sea reefers, 

Seay aa Pars Serer ses Pets 2S 2st Sta 

SaTeara 4 weg Yatra ererat 4 Serr recites sre 

The aTa a arafravararad Fass ws. 

4) seta sare of. re@eas ares =serecarart f., ae 
aiat arts =.6496 

fe .Pays2/2014 2a afr ay oar at. oer 1949 7A wets 

473 qa ere osrercshy ares. 

SS) meat aera zarrere, oF. Peresae sree tt errere 

saree Fr... eae ais F2. 8/8/2016 Fst suze, ener 

shar aaeepsr, sraeite wrevarearer ater PATA weer rest ar 

ray sore Pareartter aera AT-Shet Baer 

fA ore rarer Serres =e. 
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TET No 
for Height Clearance 
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F2.17/2/2017. 
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10) "rhert saree, of Feta apart areas area 
aTaT WT F.A.4.54, 6/5/2017 4 f2.25/7/2017 

TW? Raa sar, 
11) +f, Rrevar seer sre arrarn soma a ape WATER US 1 1/8/2017 apare Ror afer, 
12) Tene Ferarenferer afar arr 478 ark 

aes #. 347 f?.11/11/2019 aay ars zy err AT wearers: ft. fitstare asa apae RTaTAT, FAS ATA Femrtt arty, 
13) werety Hepner afitrrerticr arn 479 aay 
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th 
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\34 
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46. On 27" January, 2021, Petitioner once again made an 

application to the Secretary, Urban Development Department of the 

State seeking stay of notice dated 11" November, 2019. 

47. Vide communication dated 11" February, 2021, the Under 

Secretary, Urban Development Department, State of Maharashtra 

directed the Respondent - Corporation not to demolish the chimney 

and to wait until the receipt of opinion from the Law and Justice 

Department. 

48. On 16™ November, 2021 the Respondent No.2 Under Secretary, 

Urban Development Department, State of Maharashtra directed the 

Respondent - Corporation to take immediate action of demolition of 

the chimney as per law. 

49. Thereafter, on 17" November, 2021 the Assistant Director, 

Town Planning, Solapur Municipal Corporation being Respondent 

No.4, directed Petitioner to demolish the said chimney within a period 

of 7 days, failing which the demolition would be carried out by the 

Respondent-Corporation and the expenses would be recovered from 

Petitioner. The said notice is quoted as under:- 

Nikita Gadgil 33/83
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It is submitted that the order dated 16" November, 2021 passed 5O. 

by Respondent No.1 directing demolition and vacating the stay was 

without any hearing to Petitioner. 

Aggrieved by the aforesaid, Petitioner filed Writ Petition No. 51. 

7872 of 2021 on 22™ November, 2021 challenging (i) the order dated 
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15" January, 2021 issued by the Respondent No. 1 cancelling the 

NOC dated 29" January, 2013 and 10" August, 2016 issued by the 

Respondent No. 2- City Engineer, Solapur Municipal Corporation, and 

(ii) Notice dated 17 November, 2021 issued by the Respondent No. 3- 

City Engineer, Solapur Municipal Corporation directing Petitioner to 

demolish the said chimney within a period of 7 days. 

52. In Writ Petition No. 9446 of 2021, the order 3" December, 2019 

passed by the DGCA, order dated 10“ August, 2018 passed by the 

Airport Incharge and order dated 24" August, 2019 passed by Dy. 

DGCA have been challenged seeking the following reliefs:- 

“(a) Call for the relevant records and proceedings and 

after going into the legality of the same quash and set aside 
the impugned Order dated 3° December, 2019 passed by 
the Respondent No.2 -the Director General of Civil 

Aviation, Government of India in Appeal under section GA 

of the Aircraft (Demolition of Obstructions caused by 

Buildings and Trees etc.) Rules, 1994 arising out of the 

Orders dated 10” October 2018 passed by the Respondent 
No.4 - Airport In-Charge, Airport Authority of India, 

Solapur Airport, Order dated 24 August, 2019 passed by 
the Respondent No.3- Deputy Director General of Civil 

Aviation, Government of India and declare the entire 

process as illegal, null and void; 

(b) Pending the hearing and final disposal of this Petition, 

the operation and/or execution and/or implementation of 

the impugned Orders dated 10" October, 2018 passed by 
the Respondent No.4 - Airport In-charge, Airport 

Authority of India, Solapur Airport, Order dated 24” 
August, 2019 passed by the Respondent No.3-Deputy 
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Director General of Civil Aviation, Government of India 

and Order dated 3° December, 8019 passed by the 

Respondent No. 2 - the Director General of Civil Aviation, 

Government of India in Appeal under section GA of the 
Aircraft (Demolition of Obstructions caused by Buildings 

and Trees etc.) Rules, 1994 by stayed” 

53. In Writ Petition No. 7872 of 2021 the order dated 15™ January, 

2021 of the Solapur Municipal Corporation and order dated 16™ 

November, 2021 of the State Government and order / letter dated 17™ 

November, 2021 of the Solapur Municipal Commissioner are 

challenged for the following reliefs:- 

“(a) Rule be issued; 
(b) issue a writ of certiorari or writ in the nature of 
certiorari or any other writ, order or direction quashing 
and setting aside said impugned Order dated 15" January, 

2081 issued by the Respondent No.1, thereby cancelling 

the No Objection Certificates dated 29” January 2013 and 

lO” August 8016 issued by the Respondent No. 2 - City 
Engineer, Solapur Municipal Corporation in favour of the 

Petitioner; 

(c) issue a writ of certiorari or writ in the nature of 

certiorari or any other writ, order or direction quashing 

and setting aside said impugned Notice dated 17” 

November 2021 issued by the Respondent No. 5, thereby 

directing the Petitioner to demolish the said Chimney 

within the period of 7 days from receiving the said notice;” 

54. The abovesaid orders dated 15" January, 2021 are collectively 

referred to as the “impugned orders”. 
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55. Mr. Sakhre, learned Senior Counsel on behalf of Petitioner in 

both the Petitions submits that the impugned orders are bad in law. 

He would submit that his arguments in support of the Petitions would 

revolve around the following areas:- 

(i) Breach Of The Principles Of Natural Justice 

Gi) Permissions Already Obtained 

Gii) Earlier Decisions Of This Court Not Binding 

(iv) No Obstacle By Petitioner’s Third Chimney 

(v) Discrimination By Grant Of Noc To Ntpec Chimney 

(vi) New Airport At Boramani 

(vii) Adverse Financial Implications On Petitioner 

(viii) Hardship 

BREACH OF THE PRINCIPLES OF NATURAL JUSTICE 

55.1. Assailing the impugned order dated 3 December 2019 passed by 

Respondent No. 2- Director General of Civil Aviation, arising out of 

orders dated 10 October 2018 passed by Respondent No. 4-Airport In- 

Charge and order dated 24 August 2019 passed by Respondent No.3- 

Deputy Director General of Civil Aviation, as well as notice dated 17 

November 2021 issued by the Respondent No.3-The City Engineer, 

directing Petitioner to demolish the said chimney within a period of 7 

days from its receipt and with respect to the order dated 15" January 

2021 issued by the Respondent Corporation cancelling the NOCs, 

dated 29" January 2013 and 10™ August 2016 issued by the 

Respondent No.2 in favour of Petitioner, Mr Sakhare, learned Senior 
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Counsel for Petitioner would submit that the impugned order dated 

3“ December, 2019, is a complete non application of mind, does not 

disclose any reasons while being completely discriminatory against 

Petitioner. He would submit that the concerned Respondents have 

failed to appreciate that the obstacle survey conducted in the year 

2017 by the Airports Authority of India has not been supplied to 

Petitioner nor has the said survey report been brought on record. He 

would further submit that no physical verification of the chimney was 

carried out by the Airport Authority as no physical verification report 

was provided to Petitioner. He also submits that none of the 

arguments made on behalf of Petitioners have been considered by the 

Respondent -Authority nor the same have been dealt with in the said 

order. He would therefore submit that there has been a clear breach of 

the principles of natural justice and on this ground alone, the 

impugned notices/orders be quashed and the petitions be allowed. He 

relies upon the decisions in the case of (i)Assistant Commissioner, 

Commercial Tax Department Works Contract and Licensing Kota v. 

Shukla and Brothers [(2010) 4 SCC 785] and (ii) Kranti Associates 

Private Ltd. And Anr v. Masood Ahmed Khan and Ors. [(2010) 9 SCC 

498] 
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PERMISSIONS ALREADY OBTAINED 

55.2. Learned Senior Counsel submits that Petitioner has obtained 

permission in respect of the subject chimney vide NOC dated 17™ 

February, 2017, which is valid until 16" February, 2024. He submits 

that apart from that Petitioner already has the NOC dated 10" August, 

2016 from Respondent-Corporation as well as permission from the 

MPCB dated 28" January, 2014, from the sugar Commissioner, Pune 

dated 7" May, 2013 and as such the construction of the subject 

chimney is lawful. He submits that earlier the NOC from the Municipal 

Corporation was dated 29" January, 2013, the construction had 

commenced in the year 2013 and completed in the year 2017-18 and 

in 2014 itself Petitioner had applied for NOC from the Airport 

Authority which, as mentioned above was granted on 17" February, 

2017. On 7 March, 2017, Petitioner had requested for reconsideration 

the height clearance but despite persistent efforts and 

correspondence the same did not come through and an Appeal was 

filed on 28" July, 2017 to the DDGCA which after the order of the 

Hon’ble Supreme Court came to be decided by final order dated 24™ 

August, 2019. He submits that in view of the said final order, the 

Hon’ble Supreme Court vide order dated 29" August, 2019 had 

Nikita Gadgil 39/83

835



WP 7872-21 @ WP 9446-21.odt 

observed that the High Court decision dated 6" August, 2018 had 

become redundant. He submits that aggrieved by the final order dated 

24" August, 2019, Appeal was filed before the DGCA which has 

summarily dismissed the Appeal of Petitioner without giving any 

reasons and confirmed the order of demolition dated 24 August, 

2019. He submits that despite approvals granted by the authorities, 

the Respondents are seeking to unlawfully demolish Petitioner’s third 

chimney. 

EARLIER DECISIONS OF THIS COURT NOT BINDING 

55.3. With respect to the decision of this Court dated 6" August, 2018 

in Writ Petition No. 5253 of 2017 dismissing Petitioner’s Petition, 

learned Senior Counsel would submit that, in view of the decision of 

the Hon’ble Supreme Court dated 29 August, 2019, the same cannot 

be looked into as the same has become redundant and in that sense 

the decision of the Bombay High Court cannot be said to be binding for 

the purposes of the challenge in these Petitions. Coming to the 

decision dated 21°* December, 2020 of this Court in Writ Petition 

Stamp No. 29268 of 2019, learned Senior Counsel would submit that 

the same was withdrawn in view of the Government Resolution dated 

29" October, 2020 to take out appropriate proceedings and therefore, 
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the same cannot be treated as a binding precedent. 

NO OBSTACLE BY PETITIONER’S THIRD CHIMNEY 

55.4. Learned Senior Counsel also submits that the Respondent- 

Airport Authority failed to appreciate that in the last few years i.e. in 

the year 8016 - 2017 and 2018 - 2019, flights safely landed and 

departed at Solapur report without causing obstacles interfering the 

obstacle limitation surfaces (OLS). He would submit that the 

apprehension of the Airport Authority is unfounded and without any 

basis. 

DISCRIMINATION BY GRANT OF NOC TO NTPC CHIMNEY 

55.5. Learned Senior Counsel refers to the approval granted by the 

Airport Authority, Western Region dated 13" November, 2012 to 

submit that the Respondent-Authorities have granted 

permission/NOC to the chimney constructed by the NTPC Ltd for 

height of 278.50 meters AGL, which is also close to the airport and 

740 m above mean sea level. He submits that Respondent- 

Authorities have rejected a similar application made by the Petitioner. 

Learned Senior Counsel refers to a survey report with respect to 

runway-55 involving the NTPC chimney and submits that even the 

NTPC chimney and top elevation 736 meters AMSL is in the path near 

to the centre line of the runway whereas what is needed is 553 meters 
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AMSL for the chimney which is away from the centre line. It is also 

mentioned in the notes that the aircraft will not be able to land on 

runway-33 because of the NTPC chimney. They have failed to 

appreciate that the NTPC chimney height is more than 278 mandasa 

matter of record NTPC chimney height is 3 times more than 

Petitioner’s chimney and on the ground of parity the impugned orders 

deserve to be set-aside as null and void. Learned Senior Counsel 

submits that this argument raised by Petitioner in its appeal has not 

been dealt with by the DGCA and that the appeal has been passed 

without considering all the material on record. 

NEW AIRPORT AT BORAMANI 

55.6. It is submitted that notice dated 12" November 2018 and order 

dated 10” October, 2018 are in contravention of the Government of 

Maharashtra’s order bearing No. 271/PK 123/28 dated 21 August 

20135 which clearly suggests that the existing Hotgi Airport would be 

closed down after construction of the new airport at Boramani, 

Tandulwadi. Referring to the said GR, learned Senior Counsel submits 

that after construction of the new airport at Boramani, the airport at 

Hotgi with be used for commercial purposes and when the said airport 

is going to be used for commercial purpose, there is no need to reduce 
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the height of chimney of Petitioner’s Sugar factory. Learned Senior 

Counsel further refers to the GR No. MAD-1619/case No. 55-A dated 

29" October, 2020 to submit that vide the said GR revised 

administrative and financial approval for the acquisition of additional 

land for Solapur airport at Boramani has been granted. He submits 

that land admeasuring 549.51 hectares is already acquired for the 

airport at Boramani. That vide the said GR, the approval for 

acquisition of additional land ad-measuring 29.94 hectares is granted 

by the Government of Maharashtra. He would submit that in view of 

this, it is clear that the Government of Maharashtra is going to use 

the old airport at Hotgi exclusively for commercial purpose and no 

flights will be taking off from there after the construction of the new 

airport at Boramani. It is submitted therefore that there is no need to 

reduce the height of the chimney of the Petitioner’s sugar factory and 

the the proposed demolition is uncalled for. 

ADVERSE FINANCIAL IMPLICATIONS ON PETITIONER 

55.7. Learned Senior Counsel submits that Petitioner has taken huge 

loans for expansion and operations of the sugar factory which is to the 

tune of 620 crores from Bank of Baroda, National Co-operative 

Development Corporation and Solapur Janta Sahakari Bank for 
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construction of cogeneration plant and expansions of the existing 

plant. He also submits that Petitioner has given advances to 

transporters, harvesters etc. to the tune of around 22 crores for the 

crushing season 2020 - 2021. He submits that if the impugned orders 

are implemented and the chimney height is reduced to 52.2 m, the 

entire set of cogeneration plant, sugar factory and distillery will 

become non-functional leading to a closure of the said plant. 

HARDSHIP 

55.8. Learned Senior Counsel would submit that there are 28655 

shareholders/farmers who are subscribers to Petitioner’s sugar 

factory, who supply sugarcane to the factory, these are farmers from 

the districts of Maharashtra and Karnataka. He submits that around 

56,500 hectares of sugarcane was registered with the factory by the 

said farmers for this crushing year. He submits that the crushing 

season is in progress and if the chimney is pulled down it will result in 

a closure of the sugar factory and shutting down the sugar factory 

which will create survival questions for farmers and workers of the 

factory as well as the livelihood of 15,000 cane cutters, 1200 

workmen, 500 contractors and 1000 transport employees whose 

survival and livelihood is entirely dependent on the sugar factory. 
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56. In this view of the matter, learned Senior Counsel submits that 

the impugned notices/orders ought to be set aside and the concerned 

Respondent-Authorities be directed to regularise the construction of 

the third chimney. 

57. Shri.Anil Singh, learned Additional Solicitor General has made 

submissions on behalf of Respondents No.l to 3 in Writ Petition 

No.9446 of 20281. 

58. Learned Additional Solicitor General refers to the decision of 

this Court dated 6" August, 2018 in Writ Petition No. 5253 of 2017 

along with connected Writ Petitions and submits that the said decision 

squarely covers the issues raised in these Petitions. He submits that 

the earlier, communication dated 17 May, 2017 was challenged by 

Petitioner and the Kamgar Union wherein identical issues were raised 

and this Court after considering NOC dated 17" February, 2017 from 

the Airport Authority as well as communication dated 7“ March, 2017 

from Petitioner to the Airport Authority, the Airport Authority’s 

decision dated 10 April, 2017, 17" May, 2017, where Petitioner’s 

request was reexamined and after referring to the notification dated 

50 September, 2015 issued by the Ministry of Civil Aviation and after 
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considering the Aircraft Rules, the Ministry of Civil Aviation (Height 

Restrictions for Safeguarding of Aircraft Operations) Rules, 2015 and 

after examining the various provisions therein observed that 

Petitioner could not have claimed that its Chimney of 90 meter height 

does not in any manner violate or breach the Rules. This Court in 

paragraph 12 observed that from a bare perusal of the NOC from the 

Airport Authority, it was evident that the permissible top elevation 

was restricted to 493.96 meters AMSL and the same was conditional 

NOC. This Court questioned as to how Petitioners still asserted before 

the State Government that it had an NOC to construct a Chimney of 

90 meters. It was held that far from such a permission, Airport 

Authority of India by the said communication, styled as NOC, 

restricted the height. 

59. This Court also considered the issue of discrimination raised by 

the Petitioners therein including Petitioner herein with respect to 

NTPC Chimney and accepted the explanation that the existing NTPC 

Chimney was at afar place and not would impact the RCS operation at 

Solapur or obstruct or pose threat to the safety of Aircraft operations 

there and therefore, no parity could be claimed by Petitioner. This 

Court in paragraph 31 has held that in the face of the conditional NOC 
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restricting the height of Petitioner’s Chimney to 493.96 meters, it is 

apparent that Petitioner has erected the structure contrary to law 

which is unauthorized beyond the limits specified. This Court upheld 

and reiterated the terms of the conditional NOC dated 17 May, 2017 

holding that once everything that Petitioner attempted to do and has 

been unsuccessful and the Airport Authority of India reiterated the 

terms of its conditional NoC dated 17" May, 2017, then as to how 

Petitioner can request for making any order contrary to the Rules. 

60. With respect to the contention of the Petitioner regarding new 

Airport at Boramani, in the judgment of this Court dated 6" August, 

2018 in Writ Petition No. 5253 of 2017 it was observed that this was a 

matter of policy decision and the Court should never be seen as 

interfering with policy matters. 

61. Learned Additional Solicitor General also relied upon the two 

orders of the Hon’ble Supreme Court dated 7 December, 2018 and 

29" August, 2019 to submit that it is pursuant to the orders of the 

Hon’ble Supreme Court that the Airport Authority of India proceeded 

in the matter in accordance with law uninfluenced by any 

observations and the DDGCA passed order dated 24" August, 2019 
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and thereafter in Appeal, the DGCA passed its order on 3° December, 

2019 in accordance with the Aircraft Act and the Aircraft Rules after 

conducting a physical verification at the site based on Obstacle Survey 

- 2017 after confirming the penetration of the offending Chimney and 

after granting personal hearing to the Petitioner and considering the 

submissions made on their behalf. Learned Additional Solicitor 

General submits that it is in view of the order dated 24™ August, 2019, 

passed by the DDGCA which was also based on the Obstacle Survey - 

2017 as well as physical confirmation of the offending penetration of 

the said Chimney by 52.2 meters and after granting personal hearing 

to the Petitioner / Authorized Representative passed a reasoned order 

directing reduction of the Chimney height which was confirmed in 

Appeal by order dated 3/12/2019. He would submit that it is in this 

background, that the Hon’ble Supreme Court observed that the 

subject matter of challenge in the said Special Leave Petitions had 

become redundant and the same cannot be said to have made the 

decision of this Court dated 6" August, 2018 dealing with all the 

issues raised herein redundant. 

62. Without prejudice to the above, learned Additional Solicitor 

General refers to the impugned order dated 3" December, 2019 
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passed by the DGCA and submits that the Petition is hopelessly barred 

by delay and laches as having been filed on 29" October, 2021 which is 

almost 16 months after the passing of the said order. He submits that 

there has been no explanation offered for this delay and on this 

ground alone, the Writ Petition ought to be dismissed. 

63. Learned Additional Solicitor General submits that the impugned 

order dated 3" December, 2019 has been passed by the Respondent 

No.2 in Appeal under Section 6A of the said Rules which has 

confirmed the demolition / reduction in height in order dated 24" 

August, 2019. He relies on the said orders and submits that the said 

orders have been passed after following the principles of natural 

justice and after affording an opportunity of hearing to Petitioner. The 

said orders are well speaking orders and well reasoned orders, which 

have been passed after following the principles of natural justice as 

can be seen from a plain reading of the said orders. 

64. He submits that the Solapur Airport at Hotgi commenced 

operations from the year 1987. That the offending Chimney was 

constructed by Petitioner beyond the permissible height in the year 

2014 without the permission / NOC of the Airport Authority in 
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complete breach of the Rules. He submits that though time was 

granted to Petitioner to obtain permission / rectify by demolishing the 

said structure upto the permissible height, despite the same, 

Petitioner failed and neglected to do so and has invited the impugned 

orders. 

65. He would submit that the said Chimney owned by Petitioner was 

identified by the Airport Authority as the critical obstacle infringing 

O.L.S. of the Solapur Airport based on Obstacle Survey - 2017 which is 

penetrating the approach surface of RWY-33 by 52.2 meters against 

the permissible top elevation of 493.96 meters AMSL. Learned 

Additional Solicitor General would also submit that pursuant to an 

order of physical verification issued to Petitioner under Rules 6 and 4 

of the Air Craft Rules, 1994 pursuant to a physical verification carried 

out by the Airport Authority at the site and after verification, the 

Airport Authority confirmed penetration of the said Chimney by 52.2 

meters and forwarded the details to Deputy DGCA. 

66. He would submit that in accordance with Rule 6 of the Aircraft 

Rules, 1994, a personal hearing was granted to the owner of the 

Chimney by DDGCA on 31* May, 2019. After the said hearing, it was 
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established that the Chimeny was penetrating approach surface of 

RWY-335 by 52.2 meters. Thereafter, in exercise of the powers 

conferred under the said Rule 6, Petitioner was directed by the 

DDGCA by the order dated 24" August, 2019 to reduce the height of 

the Chimeny to 493.96 meters AMSL within 60 days from the date of 

the issuance of the said order. 

67. Learned Additional Solicitor General submits that being 

aggrieved by the said order dated 24" August, 2019, Petitioner filed 

an Appeal under Rule 6A of the Air Craft Rules, 1994 on 22*° October, 

2019 before the Appellate Authority i.e. the DGCA. 

68. It is submitted that the DGCA heard the Appeal on 3™ of 

December, 2019 when Mr.Dharmraj A Kadadi - President and 

Mr.Sameer Bhagwat Salgar - Managing Director of Petitioner attended 

the hearing at the Headquarters of DGCA and made submissions that 

final order dated 24 of August, 2019 passed by the DDGCA was 

contrary to the principles of justice and equity and that the Appeal be 

dismissed. 

69. Pursuant to the aforesaid hearing, the impugned order dated 3° 

of December, 2019 came to be passed by the DGCA under the 

Nikita Gadgil 51/83

847



WP 7872-21 @ WP 9446-21 .0dt 

provisions of Rule 6A of the Aircraft (Demolition of obstructions 

caused by Buildings and Trees etc.) Rules, 1994 confirming the final 

order dated 24™ August, 2019 passed by the DDGCA. By the said order 

dated 3" December, 2019, Petitioner was directed to reduce the height 

of the offending Chimney to 498.4 meters AMSL within 60 days of 

issue of the said order. He submits that therefore, the order passed by 

DGCA is proper and lawful and does not call for any interference by 

this Court. 

70. Learned Additional Solicitor General submits that the first set of 

Rules deal with obtention of NOC and the second set deals with the 

power to demolish. He submits that the enquiry under the Aircraft 

Rules, 1994 is limited. 

71. He draws our attention to Section 9A of the Aircraft Act, 1934 

and submits that the Central Government has power to prohibit or 

regulate construction of buildings, planting of trees etc., if it is of the 

opinion that it is necessary or expedient to do so for the safety of 

Aircraft operations. He would submit that it is under these powers 

that the building or structure within a radius not exceeding 80 k.m. 

from the aerodrome reference point is permitted to be constructed or 
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erected and that the Airport Authority has power to direct the owner 

or the person having control over such building or structure to 

demolish the offending building or structure. He submits that not only 

that even the power to regulate the height of the building or structure 

has been invested in the Authority pursuant to Section 9A with power 

to prohibit the construction or erection of a building or structure 

higher than a specific height and also to direct the owner or a person 

having control over such an offending building or structure to reduce 

the height upto the specified height. He would submit that all these 

Rules and Regulations are on the basis of the nature of the Aircraft 

operating as well as the international standards and practices. He 

would submit that it is mandatory as per the said Section for every 

person to comply with any direction contained in the notifications 

issued pursuant to the said Section. He submits that as can be seen 

the powers contained in Section 9A are wide enough. 

7a. Learned Additional Solicitor General submits that pursuant to 

the Aircraft Act, 1934, the Aircraft (Demolition of obstructions 

caused by Buildings and Trees etc.) Rules, 1994 for implementation of 

the said Section 9A of the Aircraft Act, 1934, refers to the procedure 

to be followed with respect to buildings and structures. He submits 
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that the Rules clearly provide for the procedure for service of the 

notification, details to be furnished by the owner, the procedure for 

physical verification, passing of the final order pursuant to the details 

of the offending structure i.e. the structure which violates the 

provisions of the notification after giving an opportunity of hearing to 

the owner, the procedure for Appeal against the final order, obligation 

of the owner to comply with the orders and as to how the non 

compliance thereof is to be reported to the District Collector. 

76. Learned Additional Solicitor General submits that the owner is 

also entitled to claim compensation under Section 9B of the Aircraft 

Act. He submits that Section 11B also provides for penalty for failure 

to comply with the directions issued under Section 9A of the Aircraft 

Act which include not only mandatory penalty but also punishment 

with imprisonment for a term of upto two years. He submits that 

pursuant to Section 11B(8), in the event of failure of the owner to 

comply with the direction contained in the orders, the authorized 

officer would be competent to demolish such building or structure or 

reduce the height to the specified height. 
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74. Learned Additional Solicitor General submits that the impugned 

order dated 3°° December, 2019 has been passed after following the 

provisions of the Aircraft Act as well as Rules and the same is 

therefore proper. 

75. Learned Additional Solicitor General submits that the conduct 

of Petitioner is not clean. He submits that it is an admitted position 

that Petitioner constructed the offending Chimney without the 

permission of the Airport Authority as required under the Aircraft 

Act and the Rules. He submits that the said construction beyond 

498.4 meters was prohibited and Petitioner was aware of the same 

and despite that, he erected the said Chimney beyond the specified 

height. He would submit that Petitioner applied for the said 

permission but was not granted, therefore, the construction of the 

Chimney is not only illegal as it violates the statutory provisions but 

also an offence under the Aircraft Act. He submits that the 

subsequent permission granted was upto a particular height and 

therefore, Petitioner was directed to reduce the height which it has 

failed and neglected to do inviting the impugned orders and directions 

upon itself. 
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76. The Airport Authority of India has filed an intervention 

Application No. 4274 of 2021 to be impleaded as a party in Writ 

Petition No. 7872 of 20281. It is submitted by Ms Shilpa Kapil, learned 

Counsel for Airport Authority of India that without obtaining the 

permission from other Government Authorities as required under the 

Corporation’s in principle NOC, the Petitioner-sugar factory started 

and completed the construction of the offending structure viz. the 

third chimney, during the year 2014. 

77. Learned Counsel for the Airport Authority would submit that 

the Solapur Airport is operational and there is training and non- 

scheduled operational flights on daily basis. However, due to the 

presence of major obstacle of Petitioner’s third chimney there are no 

current scheduled operations. 

78. She would submit that two old chimneys of Petitioner were 

obstacles in the year 2009-10 and the runway threshold was shifted 

to 600 meters. One end of runway is called 15 and the other end is 33. 

At that time Kingfisher Airlines operated with ATR-726 aircraft 

having passenger capacity of 90-100 passengers. However, in the year 

2014, when the new chimney was constructed Kingfisher had stopped 
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operations. She would submit that landing of aircraft is as per wind 

direction. If while landing the aircraft there is disbalance, the aircraft 

takes off again and has to again land. This take off again is not 

possible due to the presence of Petitioner’s third chimney at the end of 

runway 33. The aircraft cannot go around for taking off while landing 

due to the presence of two chimneys on the right side making the said 

runway inoperational. 

79. Learned Counsel would submit that the total runway length is 

2009 meters, however, due to the location of the third chimney, 

landing distance available is only 842 meters. No aircraft can land in 

this distance. The Petitioner’s chimney is at a distance of 900 meters 

i.e., less than 1 km away from runway 36 end and falls exactly in the 

approach path. 

80. Itis submitted on behalf of the Airport Authority that since the 

Petitioner was erecting a steel structure at the approach path zone of 

runway 35 end of the airport, the Airport Authority of India vide 

communication dated 18" February, 2014 intimated to the Collector of 

Solapur that the Petitioner sugar factory was erecting a steel 

structure which would be a severe obstacle to the aircrafts during 
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landing/taking off on the runway which violates the airport norms. It 

was also informed that Petitioner was erecting the said structure 

without taking any NOC from the Airport Authority and requested the 

Collector to take appropriate steps to demolish the said structure 

immediately. 

81. Thereafter, the Airport Authority of India issued a letter dated 

1** May, 2014 to the Petitioner objecting to the permissible height for 

construction in respect of which the Airport Authority suggested the 

Petitioner to give an undertaking/sanction plan within 90 days. It is 

submitted that the said letter was not an NOC. 

82. The Airport Authority of India issued a letter dated 12 

September, 2014 to the Prant Tehsildar, Collector Office, Solapur, with 

a copy to the Petitioner stating that NOC was not granted to the 

Petitioner for erection of chimney. It is stated in the said letter that 

the Airport Authority had issued a letter to the Petitioner for 

reconstructing the height only upto 41 meters AGL requesting 

stoppage of construction of chimney and for which Petitioner was 

required to submit an undertaking within 90 days. The Tehsildar was 

requested by the Airport Authority to take necessary action for 

stoppage of work as no NOC was granted for the said construction. 
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85. The Airport Authority of India issued NOC for height clearance 

dated 17" February, 2017 and NOC for height clearance dated 17™ 

May, 2017 only upto the height of 30 meters AGL, whereas Petitioner 

had already constructed the chimney with a height of 90 meters AGL 

in the year 2014 itself. The permissible top elevation as per NOC for 

height clearance is 493.96 meters AMSL and the site elevation in 

meters AMSL as submitted by the Petitioner was 463 meters. It is 

submitted on behalf of the Airport Authority that Petitioner cannot 

commence construction without obtaining the NOC from the Airport 

Authority of India, Ministry of Civil Aviation, Government of India 

and other appropriate authorities. 

84. Learned Counsel for the Airport Authority submits that the NOC 

given by the Respondent No.&-Solapur Municipal Corporation was 

subject to Petitioner obtaining NOC from all appropriate Government 

Authorities, whereas Petitioner had constructed the offending 

chimney of 90 meters AGL during the year 2014 itself without 

Noc/permission from Airport Authority and the NOCs issued by the 

Airport Authority were dated 17" February, 2017 and 17" May, 2017 

and that too only for a height of 30 meters AGL. She submits that this 

itself shows that Petitioner is in gross violation of the terms and 
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conditions of the NOC granted by the Respondent No.2-Corporation. 

85. With respect to Petitioner’s objection regarding discriminatory 

treatment, learned Counsel submits that the location of NTPC 

chimney is at a distance of 8981 meters i.e., approximately 9 km away 

from the runway strip and in no way poses an obstacle for flight 

operations at the Solapur Airport at Hotgi. 

86. In this view of the matter, she submits that the unauthorised 

construction by Petitioner affects air safety and therefore, same 

cannot be permitted to retain and ought to be demolished in 

compliance with the DGCA order, orders dated 24 August, 2019 

confirmed by order dated 3™ December, 2019 as well as decision of 

this Court in various Writ Petitions and the orders of the Hon’ble 

Supreme Court of India. 

87. Learned Counsel submits that the Airport Authority of India is a 

necessary party and deserves to be impleaded as a party to the 

Petition(s). 
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88. She submits that in view of the clear violation and breach of the 

NOC granted by the Airport Authority and the Respondent- 

Corporation, the offending structure ought to be demolished. She, 

submits that the Petitions deserve to be dismissed and the impugned 

notices/orders ought to be sustained. 

89. Mr Bodake for Respondents Nos. 2, 3, 4 in Writ Petition No. 

7872 of 2021 filed by Petitioner essentially against the impugned 

orders passed by the Respondent Solapur Municipal Corporation, 

would submit that the Petition is barred by res judicata, in view of the 

order dated 21* December, 2020 in Writ Petition (ST) No. 29268 of 

2019 whereby the very same Petitioner on the very same challenge 

has withdrawn the said Writ Petition in view of GR dated 29™ October 

2020. The said order also records that the Appeal against the order 

dated 24 August, 2019 of the Deputy DGCA has been dismissed by 

the DGCA by its order dated 3™ December, 2019 and Petitioners have 

been directed to reduce the height of the chimney to 498.4 m AMSL, 

within 60 days from the date of the order. He would submit that once 

Writ Petition challenging the earlier notice dated 11“ November 2021 

is withdrawn that the 2™° notice dated 17" November, 2021 is 

consequential and Writ Petition filed challenging the 2™ notice is not 
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maintainable. Therefore, in view of the order of this court the present 

Writ Petition No. 7872 of 2021 is completely barred pursuant to the 

principle of res judicata. 

90. He submits that these notices have been issued by the 

Corporation as the planning authority. He submits that the boiler has 

to be stopped to demolish the chimney. 

91. He refers to the undertaking dated 11" August 2017 given by 

Petitioner (at pg 469 of the said Writ Petition) pursuant to which the 

petitioner would before 11" November, 2017 in compliance with the 

aircraft rules and without breaching the same would make an 

alternate arrangement with respect to the newly constructed 

chimney. He submits that petitioner has not abided by the said 

undertaking to the Corporation. 

92. Learned counsel submits that thereafter 3 reminder letters 

were sent to petitioner to comply. Ld. counsel refers to the reminders 

on pages 471, 478 ending with the notice dated 11" October, 2020 on 

page 473. However, Petitioner has failed and neglected comply with 

the same. 
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93. The learned Counsel then takes us to pages 498 and in 

particular to page 500 referring to directions by the Maharashtra 

Pollution Control Board dated 29" November, 2021 to close down the 

Petitioner’s Sugar factory. 

94. Learned Counsel informs this Court that the bids have been 

floated inviting tenders for demolition of the subject chimney and 

work order also has been issued. He urges that the notice of 

demolition is legal. The Writ Petition ought to be dismissed as 

petitioner is not entitled to any relief. He, therefore, submits that 

upon this court dismissing the Writ Petition Respondent-Corporation 

will be able to go ahead and demolish the offending structure. 

95. In this view of the matter learned Counsel submits that the 

Petitions ought to be dismissed. 

96. Mr. Ramdas Sabban, appearing for the intervenor in Interim 

Application No. 171 of 2022 in Writ Petition No. 7872 of 2021 would 

submit that that there are 3 chimneys in the Petitioner’s sugar 

factory and we are concerned with the last one. He would submit that 

apart from the airport at Hotgi, there is no other airport facility in 

Solapur as argued or submitted on behalf of Petitioner. 
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9’. Learned Counsel draws the attention of this Court to the 

decision of this Court dated 21* December, 2020 in Writ Petition(ST) 

No. 29268 of 2019 to submit that the said decision challenging the 

notice issued by the Respondent - Corporation dated 11 November, 

2019 under section 478 of the MMC Act to demolish/pull down the 

chimney was withdrawn in view of Government Resolution dated 29 

October, 2020, wherein Petitioner was a given a period of 4 weeks 

until which time the Respondents would not demolish the chimney. It 

was further recorded in the said order that Petitioner would not move 

this court for any extension. He submits that this decision has not 

been challenged anywhere and has therefore attained finality. 

98. Learned Counsel also refers to the decision of this Court dated 

6" August, 2018 in Writ Petition No. 5253 of 2017 along with 

connected Writ Petitions and submits that the said Petition was 

dismissed by this Court with strictures and refers to page 91 to submit 

that Petitioner was held to be arrogant, adamant wrongdoer. He, 

therefore, submits that in public interest no further time should be 

granted to Petitioner to bring down the chimney. 
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99. In this view of the matter learned Counsel submits that the 

Petitions ought to be dismissed. 

100. Mr. Shrishail Sakhare, learned Counsel representing the 

intervenors in Interim Application No. 296 of 2022 and in Interim 

Application (ST) 512 of 2022 would submit that this is the 3" round of 

litigation by Petitioner. He would submit that in the 1* round all issues 

have been considered. It is submitted that the decision dated 6™ 

August, 2018 in Writ Petition No. 5253 of 2017 along with connected 

Writ Petitions has not been set aside by the Hon’ble Supreme Court 

nor has it been rendered redundant as claimed on behalf of Petitioner. 

Learned Counsel refers to paragraph 29 of the said order which is 

quoted as under: 

“29. Our attention was also invited to the fact that on 28-?- 

2007 the petitioners sought to rely upon an order of the 

National Green Tribunal or its requirements to increase the 
height above the ground level to 90 metres. Pertinently, on 
such an application made as on 2872017, the AAI has not 

altered its stand. It has been also urged by the petitioners 

that there is construction of a Chimney by National Thermal 
Power Corporation Limited (“NTPC” for short) and of the 
same height. That is also an industry. That construction is 
made pursuant to the NOC of 13-9-2012. However, the 

Chimney has been constructed, according to the Additional 

Solicitor General, by this Corporation at a far off place and 

that does not obstruct or pose any threat to the safety of 
aircraft operations at the concerned Airport. Hence no parity 
can be established insofar as this Corporation is concerned.” 
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101. Learned Counsel then refers to the order dated 21° December 

2020 in Writ Petition(ST) No. 29268 of 2019 to submit that the said 

Writ Petition challenging the notice of demolition and dated 11" 

November, 2019 issued by the Respondent- Corporation under section 

478 of the MMC Act was withdrawn in view of Government Resolution 

dated 29" October, 2020 and therefore there is no question of 

Petitioner once again challenging the consequent demolition orders. 

Learned Counsel submits that Petitioner was allowed the erection of 

the chimney only up to 498.4 mts but it has gone ahead and breached 

the said condition. He refers to pages 19 to 24 of the Interim 

Application in support of his case. He submits that the site inspection 

report with respect to the said chimney at the Petitioner’s Sugar 

Factory conducted on 23" February, 2014 clearly indicates the breach 

pursuant to which, notice dated 24” February, 2014 by the 

Respondent-Corporation under Section 478 of the MMC Act, 1949 

came to be issued to Petitioner calling upon the Petitioner to bring 

down unauthorized construction within a period of 8 days failing 

which, prosecution / proceedings would be initiated against the 

Petitioner and the Respondent-Corporation would also take steps to 

demolish the said unauthorized construction. Learned Counsel 

further submits that thereafter, notices dated 6" April, 2017 came to 
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be issued from the Collector of Solapur as well as by Solapur 

Municipal Corporation informing Petitioner of the permissible height 

and requesting Petitioner to remove the Chimney or bring its height 

within a permissible limits within a period of one month, failing 

which, coercive steps would be taken. Further, learned Counsel also 

refers to communication (on page 24 of the said Interim Application) 

by Additional Secretary, General Administration Department - 

Government of Maharashtra to Petitioner of the permissible height 

and the aforementioned communications with a request to bring down 

the same. He submits that by the said communication Petitioner was 

also informed that pursuant to the regional connectivity scheme of 

the Centre, as a first step, the Airport at Hotgi has been made 

operational and the aim would be to increase the air traffic and as the 

Airport at Boramani will take a long time therefore, during such 

period, it would not be possible to reduce the air traffic at Hotgi. 

Petitioner was therefore, requested to remove the said Chimney. 

102. In this view of the matter learned Counsel submits that the 

Petitions ought to be dismissed. 
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103. With respect to the allegation of delay and laches, it is stated 

that in paragraph-1O of the Petition No. 9446 of 2021, itis stated that 

after the impugned order was passed on 3™ December, 2019, the 

matter was placed before the Board of Directors for taking decision to 

take further course of action under the aforesaid order. The Board of 

Directors had decided to challenge the said order before this Court. 

However, in the meanwhile, the Government of India declared 

lockdown from 25" March, 2020 due to Covid-19 pandemic and 

thereafter time and again the State Government has imposed 

lockdown like restrictions in the State of Maharashtra till August- 

2021. Therefore, Petitioner could not approach this court and there 

was delay/ laches in approaching this Court. 

104. It is further submitted that the said delay/laches caused in 

filing the Petition is neither intentional nor deliberate and the same 

has been caused due to unavoidable circumstances, therefore, it is 

necessary in the interest of justice to condone the delay caused in 

filing the Petition. It is submitted that if the delay / laches is not 

condoned, Petitioner will suffer irreparable loss and prejudice. And 

there will not any loss or prejudice to the Respondents. 
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105. We have heard learned Counsel for the parties and with their 

able assistance we have perused the papers and proceedings in the 

matter. We have considered the said contentions and given our 

thoughtful consideration to the matter. 

106. Let us first deal with the issue of delay and laches in filing Writ 

Petition No. 9446 of 2081, raised by Respondents. We note that that 

after the impugned order was passed on 3” December, 2019, the 

matter was placed before the Board of Directors for taking decision to 

take further course of action pursuant to the aforesaid order. It is 

stated that the Board of Directors then decided to challenge the said 

order before this Court. The Government of India declared lockdown 

from 25" March, 2020 due to Covid-19 pandemic and thereafter from 

time to time the State Government has imposed lockdown like 

restrictions in the State of Maharashtra till August 2021. The W.P. No. 

9446 of 2021 has been filed on 30.10.2021. 

107. In our view, the delay caused in filing the Petition can be said to 

be neither inordinate nor intentional nor deliberate having been 

caused due to unavoidable circumstances. In fact the suo moto order 

dated 10 January, 2020 of the Hon’ble Supreme Court in MA No. 21 
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of 2022 in Ma No. 665 of 2021 in Suo Moto Writ Petition (C) No. 3 of 

2020 have excluded the period between 15" March, 2020 till 28" 

February, 2022 due to Covid-19 for the purposes of limitation as may 

be prescribed under any general or special laws in respect of all 

judicial or quasi judicals. Considering the overwhelming factual 

background of the matter thus far involving the COVID-19 pandemic 

and its impact on all the stakeholders including farmers, public 

financial institutions, in the interest of justice we condone the delay 

caused in filing the Petition. 

108. Mr. Sakhare, learned Senior Counsel for the Petitioners has 

vehemently canvassed that the impugned order dated 3" December, 

2019 in Writ Petition No. 9446 of 2021 has been passed in gross 

violation of the principles of natural justice, which has of course been 

denied by Respondents. It would therefore, necessary first to examine 

the issue whether the impugned order dated 3" December, 2021 has 

been passed by DGCA in violation of the principles of natural justice 

and are therefore liable to be quashed and set aside. 

109. A perusal of the impugned order dated 3° December 2019, 

indicates that in paragraph No. 2 it is recorded that the 
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Appellate Authority has identified the Chimney owned by 

Petitioner as a critical obstacle infringing obstacle limitation 

surface of Solapur Air Port based on Obstacle Survey of 2017. It 

is stated that the Chimney is penetrating the approach surface of 

Runway -55 by 52.8 mtrs against the permissible top elevation of 

498.4 mtrs above mean sea level. 

110. However, there does not appear to be any discussion on the 

contents of obstacle survey of 2017 nor as to how and based on what 

parameters the said survey has identified the Chimney as a critical 

obstacle infringing obstacle limitation surface and Runway-33. 

111. One of the grounds of Appeal raised are that the physical survey 

Report has also not been furnished to Petitioner nor is there any 

discussion with respect to the same to reach the conclusion on how 

the said Chimney infringes/penetrates approach Runway-33. This, in 

our view would be a concern with respect to the principles of natural 

justice that authorities in appeal ought to scrupulously be conscious 

of. 
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112. In paragraph No. 3 of the said order, it is recorded that the order 

of physical verification was issued to the owner of the said Chimney 

under Rules 3 and 4 of the Aircraft Obstruction Demolition Rules, 

1994 with a direction to furnish a plan showing the said Chimney and 

its dimensions, etc. Statedly, a physical verification was carried out at 

the Chimney site and after the verification about the penetration of 

the said Chimney by 52.8 mtrs was confirmed by the Airport 

Authority, the same was forwarded to the DGCA. 

113. Again we do not find any physical verification report or 

document nor any discussion on these findings as to how and on what 

basis the said penetration of Chimney by 52.2. mtrs was arrived at. 

There are no details mentioned nor any reasoning. In our view, 

considering that this is an order in Appeal, the least that the 

Appellate Authority could have done is to furnish the details of the 

process and procedure as to how the said verification was carried out, 

what, how and when was the said verification forwarded to DGCA. 

114. Although, the presence of Mr. Dharmraj A. Kadadi, President of 

Petitioner and Mr. Sameer Salgar, Managing Director of Petitioner, 

who had attended the hearing and the submissions that the final 
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order dated 24" August 2019 (which had been the subject matter of 

the challenge in the said Appeal) was against the principles of justice 

and equity, is recorded, there are no details or record of the 

submissions made by them nor has the Appellate Authority dealt with 

any of them nor has it dealt with the grounds in the Memo of Appeal, 

including the non furnishing of the Obstacle Survey Report of 2017, 

the Physical Verification Report, that several successful landings had 

taken place between 2016 and 2019 or with the ground that other 

necessary permissions from State of Maharashtra, Solapur Municipal 

Corporation, Sugar Commissioner, MPCP had been obtained by the 

Petitioner, the impracticality and non viability of shifting of the 

Chimney at a distance of 800 meters and beyond, the GRs indicating 

the State Government’s decision to shift Solapur Airport to Boramani 

and Tandulwadi, and the conversion of the Hotgi complex to a 

commercial project. 

115. All that we see recorded in paragraphs No. 4 and 5 of the said 

order is that personal hearing was granted to Petitioner by the 

Deputy Director General of Civil Aviation while passing the order 

dated 24™ August, 2019 and after hearing it was established that the 

Chimney was penetrating the approach surface of Runway-33 by 52.2 
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meters and in exercise of the powers under Rule 6 of the Aircraft 

Demolition Rules 1994, the Deputy Director General of Civil Aviation 

had directed Petitioner to reduce height of the chimney to 498. 4 mtr. 

AMSL within 60 days from the date of the said order dated 24" 

August 2019 and that under Rule 6-A of the Aircraft Demolition Rules, 

1994, the Appeal had been filed by Petitioner on 22" October 2019 

against the order dated 24™ August, 2019. 

116. The concluding paragraph No. 7 of the said order simply records 

that in view of Rule 6A of the Aircraft Rules 1994, the Director 

General of Civil Aviation confirmed the final order dated 24 August 

2019 passed by the Deputy Director General and directed Petitioner- 

Appellant therein to reduce height of the Chimney to 498.4 mtrs 

AMSL within 60 days of the issue of the order. 

117. We observe that an order in Appeal considering the order of 

Deputy Director General merely confirms the said order of the lower 

authority directing reduction of the height of the Chimney, without 

even dealing with any of the contentions of Petitioners made in the 

memorandum of Appeal and passes an order without any reasons. 

Passing of such cryptic orders by the Appellate Authorities, in our 
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view cannot be permitted. There is a duty of judicial, quasi judicial 

authorities, administrative authorities to record reasons before 

passing orders. Reason is the soul of an order. Principles of natural 

justice involve notice and opportunity of hearing to a person who is 

likely to be adversely affected and also the giving of reasons for 

arriving at any conclusion. Reasoning shows proper application of 

mind and violation of the same vitiates such an order. 

118. In the facts of the case at hand we observe that though the 

hearing was given to Petitioner but no reasons have been given by the 

DGCA for arriving at the conclusion confirming the order of Deputy 

Director General. No reasons have been recorded to justify the 

contents of the order in paragraph No. 7. 

119. In this case, there has been no discussion or reasoning 

whatsoever in the said order dated 3° December, 2019. 

180. In this context, the decision of the Supreme Court in the case of 

Assistant Commissioner Commerical Tax Department Works 

Contract and Licencesing ,Kota Vs. Shukla and Brothers (supra) is 

relevant. Paragraphs No. 8, 14, 17 and 19 of the said decision are 
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quoted as under:- 

“8. As is evident from the facts narrated in the Revision 

Petition and the grounds raised besides raising the 

question of law, a factual controversy was also raised going 

to the very root of the case, that the rolling shutters & 

doors fixed by the respondent on the shops were not 

manufactured of tax- paid material. Thus, question of law, 

mixed questions of law and facts were not examined by the 

High Court in some detail, but as already noticed, by one 

line order the Revision Petition was dismissed. During the 

course of hearing, we were informed that arguments were 

also addressed with reference to judgments of this Court 

which were also cited before the Board. However we find no 

mention thereof in the impugned Order It was also 

contended that similar questions do arise in number of 

other cases, thus it was expected of the High Court to deal 
with the contentions rather than pass a cryptic order. 

14. The principle of natural justice has twin ingredients; 

firstly, the person who is likely to be adversely affected by 

the action of the authorities should be given notice to show 

cause thereof and granted an opportunity of hearing and 

secondly, the orders so passed by the authorities should 

give reason for arriving at any conclusion showing proper 

application of mind. Violation of either of them could in the 

given facts and circumstances of the case, vitiate the order 

itself Such rule being applicable to the administrative 

authorities certainly requires that the judgment of the 

court should meet with this requirement with higher 

degree of satisfaction. The order of an administrative 

authority may not provide reasons like a judgment but the 

order must be supported by the reasons of rationality. The 

distinction between passing of an order by an 

administrative or quasi-judicial authority has practically 

extinguished and both are required to pass reasoned 

orders. 
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17 In Gurdial Singh Fijji v. State of Punjab while dealing 

with the matter of selection of candidates who could be 

under review, if not found suitable otherwise, the Court 

explained the reasons being a link between the materials 

on which certain conclusions are based and the actual 

conclusions and held, that where providing reasons for 

proposed supersession were essential, then it could not be 

held to be a valid reason that the concerned officer's record 

was not such as to justify his selection was not 

contemplated and thus was not legal. In this context, the 

Court held - 

"18.... "Reasons" ‘are the links between the materials on 

which certain conclusions are based and the actual 

conclusions.’ The Court accordingly held that the 

mandatory provisions of Regulation 5(5) were not 

complied with by the Selection Committee. That an officer 

was "not found suitable" is the conclusion and not a reason 

in support of the decision to supersede him. True, that it is 

hot expected that the Selection Committee should give 

anything approaching the judgment of a Court, but it must 

at _Jeast state, as briefly as it may. why it came to the 

conclusion that the officer concerned was found to be not 

suitable for inclusion in the Select List." 

This principle has been extended to administrative 

actions on the premise that it applies with greater rigor to 

the judgments of the Courts. 

19. In the cases where the courts have not recorded 

reasons in the judgment, legality, propriety and 

correctness of the orders by the court of competent 

Jurisdiction are challenged in absence of proper discussion. 

The requirement of recording reasons is applicable with 

greater rigor to the judicial proceedings. The orders of the 

court must reflect what weighed with the Court in granting 

or declining the relief claimed by the applicant. In this 

regard we may refer to certain judgments of this Court.” 
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lel. Also decision of the Hon’ble Supreme Court in the case of Kranti 

Associates Private Ltd and Anr Vs. Masood Ahmed Khan and Ors. 

(supra) is relevant. It has been observed in this case that there is a 

duty to record reasons and a cryptic, non reasoned order is 

unsustainable as reasons have virtually become an indispensable 

component of decision making process by not only judicial and quasi 

judicial bodies but even by the administrative bodies. Paragraphs No. 

14, 15, 16, 17 and 18 are relevant and are quoted as under: 

“14.The expression “speaking order” was first coined by Lord 

Chancellor Earl Cairns in a rather strange context. The Lord 

Chancellor, while explaining the ambit of the writ of 
certiorari, referred to orders with errors on the face of the 

record and pointed out that an order with errors on its face, 
is a speaking order. (See pp. 1878-97, Vol. 4, ERROR Cases 30 

at 40 of the Report). 

18.This Court always opined that the face of an order passed 

by a quasi-judicial authority or even an administrative 

authority affecting the rights of parties, must speak. It must 

not be like the “inscrutable face of a sphinx”. 

16.In Harinagar Sugar Mills Ltd.v. Shyam Sunder 

Jhunjhunwala[AIR 1961 SC 1669] , the question of recording 
reasons came up for consideration in the context of a refusal 

by Harinagar to transfer, without giving reasons, shares held 

by Shyam Sunder. Challenging such refusal, the transferee 
moved the High Court contending, inter alia, that the refusal 

is mala fide, arbitrary and capricious. The High Court 

rejected such pleas and the transferee was asked to file a 
suit. The transferee filed an appeal to the Central 

Government under Section 111(3) of the Companies Act, 

1956 which was dismissed. Thereafter, the son of the original 

transferee filed another application for transfer of his shares 

which was similarly refused by the Company. On appeal, the 

Central Government quashed the resolution passed by the 
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Company and directed the Company to register the transfer. 

However, in passing the said order, the Government did not 

give any reason. The Company challenged the said decision 

before this Court. 

17% The other question which arose in Harinagar [AIR 1961 

SC 1669] was whether the Central Government, in passing 
the appellate order acted as a tribunal and is amenable to 

Article 136 jurisdiction of this Court. 

18. Even though in Harinagar [AIR 1961 SC 1669] the 

decision was administrative, this Court insisted on the 

requirement of recording reason and further held that in 

exercising appellate powers, the Central Government acted 

as a tribunal in exercising judicial powers of the State and 

such exercise is subject to Article 136 jurisdiction of this 

Court. Such powers, this Court held, cannot be effectively 

exercised if reasons are not given by the Central Government 

in support of the order (AIR pp. 1678-79, para 83). ” 

  

122. In our view, the reasons must be recorded to support conclusion. 

125. Further, it has been submitted by Petitioner that neither the 

Obstacle Survey Report of 2017 nor the Physical Verification Report 

has been furnished to Petitioner, which has not been disputed by the 

Respondents. 

124. In this view of the matter, we have no hesitation in holding that 

impugned order dated 3™ December 2019 in Writ Petition No. 9446 of 

2021 is in violation of principles of natural justice and deserves to be 

set aside. 
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125. The impugned order dated 3"° December, 2021 in Writ Petition 

No. 9446 of 2021 is therefore quashed and set aside. However, in the 

interests of justice, we remand the matter back to the DGCA for a 

fresh hearing and after giving Petitioner an opportunity of being 

heard. 

126. Petitioner shall appear before the DGCA on 27" June, 2028 at 

11.00 a.m. and the DGCA shall pass a speaking order with reasons 

within 8 weeks thereof. In the event the decision is adverse to 

Petitioner's interest, the said order shall not be implemented for a 

period of four weeks thereafter for Petitioner to take out appropriate 

proceedings. 

127. In Writ Petition No. 7872 of 2021, the order dated 15" January, 

2021 by the Solapur Municipal Corporation and the notice dated 17" 

November, 2021 issued by the Town Planning of Solapur Municipal 

Corporation is under challenge. The order dated 15" January, 2081 

refers to the subject of demolition of the subject Chimney. We observe 

from the order dated 15" January, 2021 that the said order has been 

passed after considering the impugned order dated 3™ December, 

2019 by the DGCA which has been impugned in Writ Petition No. 9446 
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of 8081 which order we have set aside today and remanded the 

matter for fresh consideration by the DGCA. We note that there are 

references to the notice dated 11" November, 2019 under Section 478 

of the MMC Act. After considering the reply of Petitioner who was 

represented at the said hearing, the Commissioner of Solapur 

Municipal Corporation has passed the order cancelling the “in 

principle no objection certificate” and holding that the said Chimney 

has been constructed without permission and the construction is 

illegal / unauthorized, thereby calling upon the Petitioner to demolish 

the same by 22™ January, 2021 failing which, after 23™ January, 

2021, action of demolition of the said Chimney having been 

constructed without permission under Clause 478(8) of the MMC Act 

would be undertaken by the Respondent-Corporation at the expense 

of Petitioner. 

188. The impugned notice dated 17" November, 2011 refers to inter 

alia the order of the Airport Authority as well as the Court orders and 

it is stated therein that the Respondent-Corporation has been directed 

by the State Government of Maharashtra, to take a quick essential 

action regarding demolition of the illegal Chimney of the Factory. It is 

stated that the demolition is being supervised by the Commissioner 
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and the action of demolition is being taken as per order given by him. 

It is further stated therein that if the said Chimney is not demolished 

Within a period of seven days from the date of receipt of the notice, the 

action of demolition will be undertaken by the Respondent- 

Corporation and the expense paid to the contractor and the 

supervision charges would be collected from Petitioner. 

129. As can be seen from the factual matrix narrated above, the 

Impugned Order and Notice, in Writ Petition No. 7872 of 2021 have 

their genesis in the Impugned Orders and proceedings and orders 

preceding the same in the above remanded appeal and would have a 

bearing on any proceeding in respect of the challenge in Writ Petition 

No. 7872 of 2021. We therefore deem it proper to set aside the said 

order dated 15“ January, 2021 and notice dated 17 November, 2021 

with a direction to the concerned Respondents therein including the 

Solapur Municipal Corporation to hear Petitioner afresh and to pass a 

speaking and reasoned order expeditiously. In the event the decision 

is adverse to Petitioner, the said order shall not be implemented for a 

further period of four weeks from the date of communication of the 

said order for Petitioner to take out appropriate proceedings, if so 

advised. 
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130. In view of the above, we do not deem it necessary to deal with the 

other issues/ rival contentions of the parties. All contentions are kept 

open. 

131. Petitions are disposed of in the above terms with no order as to 

costs. 

132. All concerned to act on an authenticated copy of the order, 

(ABHAY AHUJA, J.) (A. A. SAYED, J.) 
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Background 

1. Solapur airport is listed at S.No.88 in Schedule Ill of Ministry of Civil Aviation (Height 

Restrictions for Safeguarding of Aircraft Operations) Rules, 2015, published vide GSR 

751(E), as an aerodrome operated by Airport Authority of India, under the category of 

“Aerodromes operated by Airports Authority of India and joint venture companies” and is 

an unlicensed aerodrome. The Aerodrome Operator submitted the Obstacle Survey Report 

vide its letter dated 28.09.2018 after carrying out obstacle survey in 2017. On the basis of 

this survey report the obstacle removal process was initiated and demolition of Chimney of 

Shree Siddeshwar Sahakari Sakhar Karkhana Ltd. (SSSSK Ltd.) was ordered vide Final 

Order dated 24.08.2019 issued by the then DDG, Shri D.C. Sharma, under rule 6 of the 

Aircraft (Demolition of Obstructions Cause by Buildings and Trees Etc.), Rules, 1994. The 

SSSSK Ltd. preferred an appeal under rule 6A of the said rules and after examining the 

submissions made by the appellant and the documents on record, the appeal was 

dismissed and the Final order was confirmed vide Appeal order dated 03.12.2019. Against 

the appeal order dated 03.12.2019, the SSSSK Ltd. filed a Writ Petition No. 7872/2021, in 

the High Court of Bombay. Hon'ble High Court of Bombay, vide its order dated 31.05.2022, 

passed in subject Writ Petition, set aside the Appeal order dated 03.12.2019 and directed 

to hear the matter afresh 

2. in furtherance of directions issued by Hon'ble High Court. the notice for fresh appeal 

hearing were issued and the initial hearing was scheduled on 27.06.2022. The 

representatives of appellant i.e. Shree Siddeshwar Sahakari Sakhar Karkhana Ltd. 

(referred to as ‘the appellant hereinafter), Aerodrome Operator and No Objection 
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Certificate Cell (NOC issuing authority referred to as “NOC Cell” hereinafter) of Airport 
Authority of India, appeared in the hearing. The appellant submitted that since their 
advocates are not available as of now due to vacation in Supreme Court, they need some 
time to submit their Written Appeal. The request of appellant was accepted and next date 
of hearing was scheduled on 19.07.2022. On 19.07.2022, the appellant again submitted 
orally that their written submissions are not yet finalised and they need another 04 weeks’ 
more time to submit their Written Appeal and this opportunity may be considered as last 
opportunity to submit written submissions by appellant. The request of appellant partially 
accepted and directed to file written submission by 03.08.2022 as last opportunities. The 
appellant filed their written submission on 03/08/2022 after serving the copy of written 
submission through email to all concerned stake holders. The written reply / response of 
Aerodrome operator, Solapur Airport and AAl NOC Section was received through email on 
10.08.2022. The copy of such written submissions were forwarded to the Appellant. Further 
to verify the claim of the appellant, site inspection was ordered and the same was carried 
out by a team of DGCA officers in presence of representatives of the appellant, NTPC and 
AAI. During this site visit and obstacle survey of two chimneys i.e. Chimney of the appellant 
which is declared as Obstacle by the Airport Operator and the Chimney of NTPC, which 
has been granted NOC by the AAI, was carried out again by the Airport Operator in 
presence of DGCA team. 

The appellant raised following grounds in its written appeal dated 22.10.2019: 

{a) The impugned notice dated 12th November 2018 and impugned order dated 
10th Oct 2018 are nothing but an “colorable exercise of power” after the issue of 
the notice dated 15th March 2017 by the State of Maharashtra and notice dated 
6th April 2017 issued by Collector of Solapur. 

(b) Obstacle survey conducted in 2017 and survey report is not supplied to the 
appellant and No physical verification of the chimney was carried out by the Airport 
authority of india and no report was provided to appellant 

(Cc) In last few years i.e. 2016-2017, there were 450 flights safely landed and 
departed from Solapur airport without causing obstacles infringing the Obstacle 
Limitation surface at Solapur airport. The notices issued by Airport authority of 
India are barred by laws of limitation and law of acquiesce. 

(d) The appellant has obtained necessary permissions from concerned author- 
ities Solapur Municipal Corporation, sugar Commissioner State of Maharashtra 
and Maharashtra pollution control board. The appellant has taken huge loans from 
banks for expansion of project. 
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(e) NTPC Chimney height is more than 278 meters, and as matter of record 
NTPC chimney height is 3 times tall in height then appellant chimney and the sug- 
gestion of Airport authority of India to shift chimney by 800 meters and beyond, is 
not viable as per technical experts. 

(f} The notices dated 12th November 2018 and 10th October 2018 are in con- 

travention of State Government of Maharashtra order dated 21.08.2013 which 

clearly stipulates the closure of existing Solapur airport and proposal for construc- 
tion of new airfield at Village Boramani and tandulwadi for which and 550 hectare 
lands are already acquired. 

(g) The social contribution of the appellant in the upliftment of farmer and in 

securing accidental and death insurance of the 28000 farmers (shareholders). 

(h} Power in the existing plant thereby reducing the green house emission and 

consumption of fossil fuel immensely helping in controlling global warming and 
sustainability of the ecological balance of environment. Govt. of Maharashtra has 
entered in power purchase agreement dated 27.07.2018 with appellant and sup- 
plying 30 MW of electricity @ 4.99 per unit to state Government of Maharashtra. 

{t) The public flight services connecting Solapur to other major cities in India 
were never operative except in the year 2009-2010. impugned final order is con- 
trary the principles of justice, equity and good conscience. 

4. Further in written submissions dated 02.08.2022 the appellant raised following 
grounds 

(a) That, Appellant has taken huge loans for expansion and operations of the 
sugar factory which is to the tune of 620 crores from Bank of Baroda. National Co- 

operative Development Corporation and Solapur Janta Sahakari Bank for 

construction of cogeneration and expansions of the existing plant. Further, 

Petitioner has given advances to transporters, harvesters etc. to the tune of 

around 40 crores for the crushing season 2022 - 2023. If the impugned orders are 
impiemented and the chimney height is reduced to 52.2 m, the entire set of 
cogeneration plant, sugar factory and distillery will become non-functional leading 
to a closure of the said plant. 

.3) That there are 28,908 shareholders/farmers who are subscribers to 
Petitioner's sugar factory, who supply sugarcane to the factory, these are farmers 

from the districts of Maharashtra and Karnataka. That around 30,000 hectares of 

Sugarcane was registered with the factory by the said farmers for this crushing 
year. 
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(¢) That the crushing season is in progress and if the chimney is pulled down it 
will result in a closure of the sugar factory and shutting down the sugar factory 
which will create survival questions for farmers and workers of the factory as well 
as the livelihood of 15,000 cane cutters, 1200 workmen, 500 contractors and 1000 
transport employees whose survival and livelihood is entirely dependent on the 
sugar factory. 

5: Further after oral arguments on 22.08.2022, the following written submissions were 
filed by the appellant: 

(a) The present Appeal impugns final order dated 24'" August 2019 passed by 
the Deputy Director General of Civil Aviation in the proceeding under Rule 6 of the 
Aircraft (Demolition of obstruction caused by Building or Trees etc.) Rule, 1994. 

(6) Solapur Hotagi road existing airport is about 2.5 KM from Solapur city. The 
Airport was built by Indian Defence Authorities in 1948 during the police action 
operation on the ex-Hyderabad stale. The base, however was not maintained after 
the operation and it was re-built in 1987 by Airport Authority of India. The Shree 
Siddheshwar Sahakari Sakhar Karkhana Ltd, Kumathe has been constructed in 
the year 1969 and the airport came into existence only in the year 1987 after being 
rebuilt. Hence, when the project was underwa y¥ (pertaining to the airport), the Sugar 
factory was already in existence and functional as well as operational & two chim- 
neys were in existence before establishment of airport. It is therefore submitted 
that at the relevant time, appropriate measures should have been taken by the 
competent authority with regards to the runway of the airport. 

(c) Since the concemed airport is located in the city limits, there is limitation for 
expansion of this existing Hotagi road Airport as one side of airport is city and other 
side is The Shree Siddheshwar Sahakari Sakhar Karkhana Ltd. Kumathe. The 
competent authority has also decided to construct another new green field airport 
at Boramani and the present airport is to be used/utilised only till the New Boramani 
green field airport is fully operational and functional. Once the same is achieved, 
the present airport will not be utilised for the present Purposes at all. Even the sec- 
ond airport is hardly 20 km away from the present one and therefore the same will 
not cause any prejudice to the airport authority at all. Hence Government of Maha- 
rashtra through Maharashtra Airport Development Company decided to develop a 
green field airport at Boramani. The same is apparent from the government reso- 
lution of the year 2008, 2013 and 2020. 

id) The Appellant had applied for NOC on 19.03.201 4, however, no decision 
was taken for 4 years by Airport Authority of India and the application was kept 
pending but at the same time it was informed that the said authority had powers to 

Page 4 of 15 

 

883



issue approval only to the maximum height of 41 mts. At the same time, NOC was 
issued in favour of NTPC by same authority for 278 meters chimney. The Airport 
Authority of India had issued approval/ NOC for 30.96 meters in February 2017 
only, where after, the Appeliant filed appeal for 90 mtrs height, which also came to 
be rejected and ultimately leading to the present ground of litigation. As per the 
contention of the Appellant and physical verification report, both the Factory and 
NTPC chimney, are in funnel. To the dismay of the appellant, different set of treat- 
ment is being extended to the Appellant and NTPC. Hence, on the said ground of 

discrimination alone, the present appeal deserves to be allowed with permission to 
increase the height till 90 mirs. 

(e) The issue of discrimination has also been highlighted by the appeliant in the 
earlier written submissions. At the cost of repetition, it is again submitted that in the 
year 2012 the Airport Authority has given clearance for NTPC plant in the same 
vicinity which has a chimney of 278 m in height. However, in spite of the Sugar 

factory being elder by more than two decades than the airport itself, the chimney 
of the Sugar factory is being stated as in the breach of the so-called requirement 
of the runway - 33. This action of the airport authority is therefore not only discrim- 
inatory but also arbitrary as it is treating another government organization with dif- 
ferent norms and the appellant - a Multistate Co-operative Sugar factory, with dif- 
ferent norms. 

(f) Considering the above conspectus, it is appropriate that the airport authority 

utilises the present runway 15 till the second airport is fully functional and opera- 

tional. The authority can always utilise or use the runway 15 for one way landing 

and one way take off, without disturbing the functioning of the appellant in any 
manner. However, the airport authority is not considering the same and therefore 

the present action is not only arbitrary but also malafide. From 1987 to till date one 

side operation from Runway 15, for landing and take-off. is in practice; by this, one 

way operation is possible till shifting of Airport at Boramani. 

(g) Apart from the above, admittedly there are about other 18 obstacles/hurdies 
which come in the way of operation of runway 33 and the same was pointed out to 

the officers of the airport during the course on authority during the course of survey 

that is conducted on 17th August 2022. It may be noted that, the obstacles also 

include high tension power lines which are crossing through the area of the airport 
making runway 33 practically impossible for operation 

‘(h) As noted by the Hon'ble High Court in its 31st May 2022 order even tne 
earlier period of 02.03.2017 to 12.03.2017 physical and obstacies survey report 

has not been provided to the appeliant for effective adjudication of the present ap- 
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peal. it is therefore apparent that the conduct of airport authority is not at ali coop- 

erative or to sub serve the process of justice but is arbitrary, discriminatory and 
mailafide. The Authority has failed to appreciate that the obstacle survey conducted 
in the period of 02.03.2017 to 12.03.2017 by Airports Authority of India is not sup- 
plied to the Appellant nor the said survey report is brought on records thus in ab- 

sence of the survey report 2017 the impugned order need to be set aside and de- 
clared as null and void. 

(i) It is also apposite to mention here that the report of 17th August 2022 was 

not supplied to the appellant even on the day when hearing took place on 

22.08.2022.What was supplied to the appellant was only site plan/map prepared 
during the course of physical verification of obstacles however, no report was given 

at the time. The said report of 17th of August 2022 has been subsequently supplied 

to the appellant and on perusal of which it is amply clear that apart fram chimney 
of appellant and NTPC, there are several other obstacles as mentioned in clause 
(il) of the report. Further, the report also makes it amply clear that even if either of 

the obstacle created by chimney of a plant or NTPC, the Runway 33 will be usable 

or not or it will still remain and unidirectional only due to the other obstacles. From 
1987 to till date one side operation from Runway no. 15 for landing and take-off is 
operation by this one way operation is possibile till shifting Airport at Boramani. As 

per interim order of your office due number of obstacles on runway no.33 approach 

surface, present operations at the Airport are restricted to the unidirectional on 

(from runway no. 15). However, it is not certain/ clear as whether after demolition 
of only one obstruction i.e. the ne chimney of our Shree Siddheshwar Sahakari 

Sakhar Karkhana Ltd Kumathe sugar factory, the runway no.33 will be usable or 

not of approach or it will still remain unidirectional only due to other obstacles. The 
appellant craves leave to refer to the report date 17th August 2022 as part and 

parcel of the present supplementary written submissions. 

i) The present concerned airport, as per the government resolution of the year 
2013, is to be utilized only till another Green Field Airport at Boramani is opera- 

tional. Hence, it is amply clear that the present airport is nothing but a stopgap 
arrangement for which a fully functional sugar factory is not required to be disturbed 
at all. 

(k) | At the cost of repetition, attention of the appellate authority is also invited to 

do a resolution passed by government of Maharashtra in the year 2013 pertaining 

to the aspect of construction of new airport at a nearby place, namely village 
Boramani and once the same is operational, the present airport will be defunction 

as such, the present airport is nothing but a stopgap arrangement for which dis- 

mantling of chimney the appellant is completely unwarranted. 
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e 
5. “ 

(i) There are number of Airports in country operating in one way direction !.€ 

Simia, Dehradun etc. So the Appeliant contends that on the same ground Hotag: 

Airport shall be operated by runway no. 15. 

(m) For new Boramani airport status are that already 550 hectors land acauirec 

by MADC and near about 33 hector forest land acquiring procedure is in process. 

The MADC has submitted the proposal at Nagpur Divisional office of Forest for the 

wanster of forest land we are herewith submitting the Government of Maharashtra 

8A extract of 550 hectors land which is acquired by Maharashtra Airport Develop 
Company. 

(n) As a matter of fact, the so-called contention of the airport authority that the 
appellant should reduce the height of its chimney is also violative of article 19 of 
Constitution of india since the cooperative society has full rights to manage its own 

business. If in case the directions of the airport authority are to be accepted result- 

ing into lowering the height of the chimney, the same means that the entire opera- 

tions and functioning of the sugar factory will have to be stopped. It may be appre- 

ciated that, there are more than 30,000 members of the Sugar factory who are 
solely relying on the functioning of the Sugar factory. The above number is apart 

from the employees working on the role of the sugar factory and if the sugar factory 
is closed, the same will create huge unemployment If that be so, the appeliant 

Sugar factory is also entitled for compensation in terms of section 9-B of the Aircraft 

Act, 1934. The total assets and valuation of the Sugar factory would be more tnazi 

Rs.1500 crores approximately. The same will also have to be determined by the 
competent authority in terms of section 9A. 

In reply of appellant submissions, Aerodrome operator, Solapur airport denied the 

ciaims vide written objection dated 04.08.2022 and submitted that: 

(a) That the contention raised regarding physical survey report are not true anc 

correct as the joint survey of appellant and AAI officers is conducted on 5-6-2018 at 

appellant sugar factory and the appellant is well aware about it hence the contentions 

f the appellant are not true and correct. That the copy of said survey report is given 

“9 the appellant on 7-6-2018. 

(b) That the contention regarding discrimination caused against the appellant is 

not true and correct same is hereby denies and same are not tenable anc 

maintainable as the NOC issued to NTPC is issued as per rules and requlation. It 's 

submitted, that the distance between Solapur Airport Runway end 33 and Chimney 
af NTPC is 8.9 KM and the illegal chimney of appellant is within just approach funnel 

area i.e. 999 mirs. (0.9 km). Hence the authority has not made any discrimination 

while granting NOC to NTPC and rejecting the plea of appeliar:. 

"age Jof1is 
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(c) That the appellant is trying to misquide only to protect the illegal constructior 

of chimney which is major obstacle at Solapur Airport and hence the RCS UDAN 
Scheme is not at all implemented though the AAl has made huge expenditure over 

infrastructure & other development work carried out at Solapur Airport. 

(d) That the NOC Height Clearance dt. 17-2-2017 and 17-5-2017 is issued as per 
WGS8&4 coordinate i.e. (17°36'50.2"N 075°56'49.1"E) and Ground Site Elevation is 
463 mtrs submitted by the appellant as per the said Height Clearance permissibie 1s 
493.96 M (Restricted) AMSL only. 

{e) It is submitted that, as per OLS Survey 2077 that the chimney of appellant is 

focated at WGS-84 coordinate i.e. (17°36'49.5307"N 075°56'48.7556"E). That the 
actual construction of chimney height is at 550.6 Mirs AMSL as per OLS Survey 
2017; and the maximum permissible top elevation at above said coordinate is 498.4 

Mtrs AMSL; hence it clear that the appellant has made illegal construction of 52.2 

Mtrs. That the said construction is major obstacles for implementation of RCS UDAN 
Scheme at Solapur Airport. 

(f) That the appellant has raised the ground of New Airport at Boramani and ali 

submission made to that effect (Para 11 to 14 of written submission of appellant); it 

is contended that the appellant has no voice and locus-standi to use the policy 

decisions of state to protect the illegal construction made by them. 

(g) That the obtaining the required permission is procedural aspect; and hence 
the permissions and NOC issued by the different state authorities cannot be 
considered by AAI to protect the illegal construction 

(h) The Sugar Factory i.e. appellant's premises is located within the limits of urban 
area of Solapur Municipal Corporation and the State Government has conducted the 
meeting at on 15-11-2016 and in the said meeting the minutes regarding closer of 

the Sugar Factory and demolition of chimney is decided. 

(i) the illegal construction of chimney is carried out by the appellant and the 

Airport Incharge Solapur Airport has issued /etter to appellant on 13-2-2017 and copy 

is also issued to the Hon'ble District Collector, Solapur. 

(i) the contentions regarding adverse financial implications raised by the 

appellant cannot be considered by AAI as the subject of the appellant is about illega 
construction chimney only and hence the illegal acts cannot be protected by 

considering the financial implications of the appellant factory. That the board of 

directors of the factory shall be held responsible for financial implications occurred 

due to iflegai acts. 
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(k) the alleged action is initiated as per prevailing orders of DGCA and Cour 
Orders and Legal Provisions and hence the action initiated is not exercise of 

“Colorable exercise of power” as contended by the appellant 

()) As the said survey of 2017 is official act of AAl and same is carried for entire 
of Solapur Airport and same is not made only for Sugar Factory. It submitted that, as 
per OLS Survey 2017 that the chimney of appellant is located at WGS-84 coordinate 
i.€. (17°36'49.5307"N 075°56'48.7556"E). That the actual construction of chimney 
height is at 550.6 Mtrs AMSL as per OLS Survey 2017; and the maximum 
permissible top elevation at above said coordinate is 498.4 Mtrs AMSL; hence it is 

clear that the appellant has made illegal construction of 52.2 mtrs. That the said 

construction is major obstacles for implementation of RCS UDAN Scheme at Solapur 
Airport. 

(m) That the para 22 of written submission of appellant regarding non obstacles 
of chimney is not true and correct and same is denied by AAI; it is submitted the 
flights arrived and departed through Solapur Airport during 2016-2021 are 
unscheduled flight, training flights, government movements, Navy and Air Force 
Helicopters, flights of state and central ministers etc. That ail the flights arrived and 
departed at Solapur Airport are not scheduled Passenger flights and all the non- 
scheduled operators are operated as per declared distances of Solapur Airport 
Runway 15-33. 

(n) That the declared distances of Runway 15 for LDA is 1817 mtrs, TORA is not 
usable, TODA is not usable, ASDA is not usable. The declared distances of Runway 
33 for LDA is 842 mtrs, TORA, TODA & ASDA is 924 mtrs. That the total length of 
Runway 15-33 Solapur Airport is 2009 mtrs and due fo illegal construction of 
Chimney of appellant Sugar Factory Runway Threshold points are shifted on both 
ends and hence the ATR-72 aircrafts are unable to land and take-off form Solapur 
Airport. 

(0) As obtaining the required permission is procedural aspect: and hence the 

permissions and NOC issued by the different state authorities cannot be considered 
by AAI to protect the illegal construction 

(p) The NOC issued to NTPC Is issued as per rules and regulation. It is further 

submitted, that the distance between Solapur Airport Runway end 33 and Chimney 

of NTPC is 8.9 KM and the illegal chimney of appellant is within just approach funnel 

area j.e. 999 mtrs. (0.9 km). Hence the authority has not made any discrimination 
while granting NOC to NTPC and rejecting the plea of appellant. 

(q) As the illegal construction of chimney is carried out by the appellant in 2014 
and the Airport Incharge Solapur Airport has issued letter to appellant from time to 
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time and copy is also issued to the Hon'ble District Collector. Solapur. It is submitted 
that the public flight service in the year 2009-2011 is made available of Kingfisher 
Airlines but due to economic crises of Kingfisher Airline the public flight services are 
not continued. 

The team of DGCA officers submitted their report. which was shared with all 
conicemed 1.€. the appellant and the Aerodrome Operator. In the report the DGCA team 
raised the following queries: 

8. 

(a) NTPC Chimney is falling under the approach surface of RWY 33 and NOC is 
issued for height of 278 m above ground level. As per GSR 751 (E) Schedule —I/ table 
2.1 Slope of Runway meant for take-off surface is 2% up to 15000 meters and as 
per Table 2.2, Approach surface slope is 2.5 % in respect of second section length 
and further Horizontal section is applicable additional 8400 m from the end of second 
section length. If deemed appropriate, a clarification from NOC section Mumbai 
region may be sought to clarify the criteria adopted for issuing NOC of NTPC 
Chimney. 

(bj In addition to the M/s SSSSK Ltd. Chimney. there are number of other 
obstacles on RWY 33 approach, which though are included at s/. 83, 84, 88. 89 & 
92 in obstacle survey chart submitted by the airport operator but no action under rule 
6 has been recommended by the Airport Operator in respect of these other 
obstacles. A clarification from the airport operator may be sought in this regards if 
deemed appropriate. 

(c) Due tonumber of obstacle on RWY 33 approach surface, presently operations 
at the airport is restricted to unidirectional only (from RWY 15). However. it is not 
certain/clear as to whether after demolition of only one obstruction i.e. the new 
chimney of SSSSK Ltd, the RWY 33 will be usable or not, for approach or it will stili 
remain unidirectional only due to other obstacles. If deemed appropriate, a 
clarification may be sought from the Airport Operator. 

A clarification from the Aerodrome Operator and AAI NOC Cell was sought in respect 
of these queries of DGCA team. Thereafter, the next hearing was scheduled on 22.08.2022 
for arguments on the matter. Both the parties i.e. the appellant and the AAI made oral 
submissions and sought time to make written submissions. One week time i.e. up to 
31.08.2022 was granted to make written submissions. Both the parties submitted their 
respective written submissions by 31.08.2022 
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9. In reply to above queries in para 7 & 8, the Aerodrome Operator submitted the 
foliowing 

(a) The following criteria was adopted for issuance of NOC of NTPC Chimney 
by NOC Department. Height calculations of NOC case no. SOLA/WEST/B 
/0524L2/O\0 - 
() As per the applied site coordinates and site elevation submitted by the 

applicant, NOC case was processed through NOCAS. 
(ii) Site coordinates 17 32 58N, 75 58 55E Site elevation 461.50 M AMSL. 
(ii) The applied height was 740 M AMSL. 
(iv) The height was not restricted by any criteria 
(v) The site falls at a distance of 10016.98 M from ARP (NOCAS Calcv- 

lated distance! 
(vi) The sights beyond take off, Approach, [HS and Conical area. Refer An 

nexure Il of SO 84 (E). 
(vii) The sight falls in OHS and AGA height is 782.8 M AMSL. 
(vili) CNS height is 1202 M AMSL and IAL criteria is not applicable. 
(ix) NOC tetter for permissible height of 740 M AMSL was issued to the 

applicant. 
(x) The Calculations have been done with reference to Runway length of 

1365 meters (Code 3) as per Para 5b of S.0.84 E. and non-instrument 
runway. 

(b) The obstacle numbers 83, 84, 88, 89 & 92 are in approach funnel and in the 
premises of M/s SSSSK Itd, Solapur as per OLS Survey-20!7. The flight operations 
were carried out at Solapur Airport during 2008-2011. And the obstacle no. 83, 84. 
88, 89 were already present during operation of the Airport. The total length of the 
RWY is 2009 meters, due the above said obstacles for VFR operations Runway 33 
threshold has been shifted 659 meters. And the Available Landing distance was 
1340 meters from Runway 33 side. Obstacle No. 92 came up late on. 

(c) A letter to Hon'ble commissioner, Solapur Municipal Corporation Ref No. 

AAI/SOL/APC/ATM/20L 8-L9| 2038-2040 dated 27.03.2018, that removal of obsta- 
cles surrounding Solapur Airport and submitted obstacles list which is significantly 
penetrating and requested that issue necessary directions to the concerned au- 

thorities/ departments to reduce the obstacles/ penetrations height within the per- 

missible limit and no buildings/ structures shall be given permissions/ Approval for 

construction before applicant has obtained NOC from AAI (Height Clearance). Cor- 

respondence to this effect are also written to Govt of Maharashtra by MoCA also. 
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{d) The obstacle committee meeting was conducted on 12.04.2018 11:30 at 
Solapur Airport the officials from ADTP, Solapur Municipal Corporation, MSEB 
Solapur and Solapur Airport in-charge were present. The committee inspected op- 
erational area of airport and seen encroachment on survey no. 64&71. Committee 
visited the areas surrounding the airport and inspected all the obstacles. The de- 
tails of the owners of the buildings/ House have been noted by the officers of Sola- 
pur Municipal Corporations for future actions. MOM Ref No. AAl/SOVAPC/Obsta- 
cle/2018- 19/2048-50 dated 77.04.2018. 

fe) Further, a meeting was conducted in the O/o Collector. Solapur dated 
06.06.2018 regarding flight operations from Solapur Airport. Solapur airport had 
written a letter to The District Collector Solapur Ref No. AAl/SOL/APC/ATM /2078- 
19/2107 dated 13.06.2018, mentioning that to start flight operations from Solapur 
Airport works need to be carried out on priority basis and submitted Land encroach- 
ment details and obstacles which are infringing for flight operations in Day and 
Night operations. All the corresponding letters are attached herewith. 

(f) With the demolition of new Chimney (obstacle No. 91) of M/s SSSSKL, RWY 
33 can be used for scheduled operations with small aircraft with displaced thresh- 
old as was being done in 2008-2011, on both ends. However, with the demolition 
of other Obstacles No. 83,84,88,89 and 92 (present in the premises of M/s 
SSSSKL} also, bigger aircrafts operations are also feasible. 

10. The appeal memo, written submissions, written arguments made and documents 
filed by appellant and Airport Operator/AA! have been examined. All the records / papers’ 
reports related to the matter during the appeal hearing proceedings have also been 
examined. From the proceedings and examination, the following emerges: 

(a) Solapur airport is listed in Schedule II], S.no.88, as an aerodrome operated 
by Airport Authority of india, under the category of “Aerodromes operated by Air- 
ports Authority of India and joint venture companies” as per Ministry of Civil Avia- 
tion (Height Restrictions for Safeguarding of Aircraft Operations) Rules, 2015, 
published vide GSR 751(E). In the previous applicable notification ie. S.O. 84 (E) 
dated 14.01.2010, the airport was included in Annexure-lllA at SI.No.56. 

‘D) However, the available length of runway has kept on varying. 

(c) AsperG.S.R. 751 (E) dated 30.09.2015, the length of runway reflectea was 

1365m. In the previous applicable notification i.e. S.O. 84 (E) dated 14.01.2010 
also the length of runway was 1365m 
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(a) The obstacie survey which is under consideration herein was carried out in 
2017, when G.S.R. 751(E) was in force. Thus, the length of runway which should 
have been considered for determining the infringement is 1365m whereas from 
the submission of AAI/ Airport Operator, it emerges that the length of runway which 
has been considered for determining the total infringement is 2009m 

(€) The new chimney of SSSSK Ltd was constructed in 2014 without obtaining 
the NOC from the AAI. Hence, the Chimney has been constructed in violation of 
the provisions of G.S.R. 751(E) and hence is an obstruction, which is required to 
be removed/lowered within permissible limits. However. in view of the fact that the 
obstacle survey was carried out in 2017 and in 2017, the provisions of G.S_R. 
751(E) were applicable and as per G.S.R. 751(E), the length of the runway was 
1365m whereas the infringement has been measured while considering the run- 
way length as 2009m but the runway length of 2009m was published in G.S.R. 
770 (E) dated 17.12.2020 i.e. much later than the date of obstacle survey. In view 
of these details, the amount of infringement as determined by the Airport Operator 
as 52.2m needs review. 

(f) As per obstacle survey. NTPC Chimney is existing in approach surface of 
Runway 33 at distance of 8.981 Km with height of 736.0 m AMSL. The NOC has 
been granted for construction up to 740m AMSL. For issuance of this NOC the 
provisions of S.O. 84 (E) have been considered and in S.O. 84 (E) the length of 
runway reflected is 1365m and the runway has been considered as “ Non instru- 
ment runway” whereas for the new Chimney of SSSSK Ltd. The runway length 
has been considered as 2009m and the runway has been considered as “Instru- 
ment Runway”. Thus, from the submissions made by the AAI it aiso emerges that 
different criteria have been adopted by the AAI for determining the permissible 
height and the infringement. The same needs to be reviewed. 

(g) Chimney owned by M/s SSSSK Ltd was identified as obstacles in obstacle 
survey at distance of 999 m from runway strip in approach surface of Runway 33 
with existing height of 550.6 m in AMSL against the permissible top elevation of 
498.4 m AMSL. The permissible top elevation was determined as per reference 
Runway length 2009 m (Aerodrome reference code 4) at 2% slope whereas in 
2017 the applicable G.S.R. was GSR 751(e). As per GSR 751, the runway having 
length from 1200 to 1800m is categorized as Code 3 runway and if the same is 
considered as non- instrument runway then the slope also would be 3.33% instead 
to 2%. In view of these facts and also in view of the fact that the GSR 770 which 
prescribes the runway length as 2009m, came in to force in 2020 i.e. after com- 
pletion of construction of chimney in 2014 and obstacle survey in 2017, the height 
of infringement determined by the AAI needs to be reviewed 
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(fh) In addition to the new chimney of SSSSK Ltd , there are many other obsta- 
cle numbers 83, 84, 88, 89 & 92 as indicated in Obstacle survey 2017 are in ap- 
proach funnel and in the premises of M/s SSSSK Ltd. Solapur as per OLS Survey- 
20!7. While providing clarification the AAI has replied that the flight operations 
were carried out at Solapur Airport during 2008-2011 and these obstacles as de- 
tailed at sl. no. 83, 84, 88, 89 were already present during operation of the Airport 
The total length of the RWY is 2009 meters, due the above said obstacles for VFR 
operations from Runway 33, the threshold of RWY 33 was displaced 659 meters 
and due to this displacement the Available Landing distance was 1340 meters 
from Runway 33 side. This displacement also appears to be determined on the 
basis of slope of 3.33%. Whereas, the runway length of 2009m came only in 2020 
after promulgation of GSR 770(E). Further from the submissions of AAI that RWY 
has been displaced considering VFR operation, it emerges that in respect of these 
obstructions, the AAI has considered the runway as Non Instrument whereas for 
new Chimney of SSSSK Ltd, the runway has been considered as Instrument Run- 
way. These different considerations appears to be contradictory and therefore 
needs review. 

(i) | The Shree Siddheshwar Sahakari Sakhar Karkhana Ltd, Kumathe nas been 
constructed in the year 1969 with two chimney ‘st at distance of 965 meter with 
height of 518.3 meter (AMSL) and 2nd at distance of 894 meter with height 518.8 
meter (AMSL).The airport was rebuilt in the year 1987 and was operational in 
2009-10 with these obstructions in approach surface of runway 33 by displacing 
runway threshold of Runway 33. These obstacles are still existing in approach 
surface of Runway 33 and causing displacement of 659 meter from Runway 33 
but have not been proposed for demolition by the Airport Operator. This aspect 
also needs review. If the operation at the airport is to be continued with displaced 
threshold then it will fall under the provisions of para 1.3.1.4 of GSR 751 (E) 
amended vide GSR 465 (E). Therefore, the issue of other obstructions vis-a-vis 
permanent displacement of threshold needs to be reviewed in the light of this 
amendment. 

{) | The claims of both the parties in respect of construction of new green field 
airport at village Boramani and village Tandulwadi aprox. 20 Km distance from 
existing Sholapur Airport or shifting of Sugar factory from the Solapur city, respec- 
tively, can't be considered in the appeal as the same are beyond the purview of 
this Appellate Authority. 
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Thus, during the proceedings of this appeal hearing, from the submissions made 
by both the parties i.e. The SSSSK Ltd and AAI and aiso from the report of DGCA officers 
who visited site and from the documents on record, many new facts and issues have 
emerged, which have been detailed above and these issues needs detailed examination 
or investigation for proper adjudication of the matter. However, the authority which passed 
the Final Order dated 24.08.2019, had no opportunity to examine these issues as these 
issues didn't emerge before him but have emerged during the ongoing appeal proceed- 
ings. In view of this it will not be apposite to conduct detailed examination and investigation 
in appeal proceedings by the Appellate authority rather it would be appropriate that the 
same is done by the authority which examined the issue first and issued final order dated 
24.08.2019 under rule 6 of the Aircraft (Demolition of obstructions caused by Buildings and 
Trees etc.) Rules, 1994. 

Therefore, in the light of new facts and issues which have emerged during the ap- 
peal hearing and are detailed above, | am of the considered view that the issue can’t be 
taken to a reasonable and logical conclusion without considering these new facts and is- 
sues and under these circumstances it will not be apposite to process the matter for dem- 
olition of obstruction. Therefore, | hereby set aside the final order dated 24.08.2019 and 
remand the matter back to Sh. D. C. Sharma, Joint Director General (the then DDG, who 
issued the final order under Rule 6 and which is impugned herein) to examine the whole 
issue afresh and in detail and pass final order afresh. If any party is aggrieved by such 
final order then that party may again prefer an appeal under rule 6A to the appellate au- 
thority. 

With above directions the instant appeal stands disposed off. A 

(Arun Kumar) 

Director General of Civil Aviation 
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ITEM NO.32 COURT NO.8 SECTION XVII 

SUPREME COURT OF INDIA 

RECORD OF PROCEEDINGS 

Civil Appeal No(s). 9222/2022 

THE CHAIRMAN AND DIRECTORS OF SHREE 
SIDDHESHWAR SAHAKARI SAKHAR KARKHANA LTD. Appellant(s) 

VERSUS 

SANJAY BHIMASHANKAR THOBDE & ORS. Respondent(s) 

(AS PER COURT MENTIONING DATED 15.12.2022 LIST ON 03.01.2023 

IA No. 198814/2022 - EXEMPTION FROM FILING C/C OF THE IMPUGNED 

JUDGMENT 

IA No. 198902/2022 - PERMISSION TO FILE ADDITIONAL 

DOCUMENTS/FACTS/ANNEXURES 

IA No. 198813/2022 - STAY APPLICATION) 

Date : 03-01-2023 This matter was called on for hearing today. 

CORAM : 
HON'BLE MR. JUSTICE SANJIV KHANNA 

HON'BLE MR. JUSTICE M.M. SUNDRESH 

For Appellant(s) Mr. Mukul Rohatgi. Sr. Aav. 

Mr. Dhruv Mehta, Sr. Adv. 

Mr. Satyajit A. Desai, Adv. 

Mr. Sudeep Dey, Adv. 

Mr. Siddharth Gautam, Adv. 

Mr. Abhinav Muktyalwar, Adv. 

Mr. Gajanan N. Tirathkar, Adv. 

Ms. Anagha S. Desai, AOR 

For Respondent(s) Mr. K. V. Vishwanathan, Sr. Adv. 

Mr. Shashwat Goel, AOR 

UPON hearing the counsel the Court made the following 

ORDER 

Issue notice, returnable in the month of April, 2023. 

Notices would be given dasti as well and can be served Dy 

all modes. 
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In the meanwhile, we are inclined to partly stay the 

operation of the impugned order, that is, the direction given 

in paragraph 30 restraining the appellant from crushing of cane 

till the time environment clearance is granted, subject to the 

condition that the appellant will not exceed crushing @ 5000 

TCD (Tons of Cane per Day). We have passed this order as the 

appellants have relied upon Serial No. 5(j) of the schedule to 

the notification $.0. 1533 (E) dated 14.09.2006 of the Ministry 

of Environment and Forests. 

We give liberty to the respondents to apply for 

modification of this interim order, if required. 

Proceedings before the National Green Tribunal, Western 

Zone Bench, Pune, shall continue uninfluenced by pendency of 

the present appeal. 

(DEEPAK JOSHT) (R.S. NARAYANAE 

COURT MASTER (SH) COURT MASTER (NSH)
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